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Introduction 

The Commissioner, or any officer authorized 
by the Commissioner in that behalf, shall at all 
times have full and free access to all buildings, 
places, books, documents and other papers 
for any of the purposes of this Act, and for that 
purpose may make extracts from or copies of 
any such books, documents or papers.   
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The Commissioner, or any officer authorized 
by him in that behalf, shall at all times have full 
and free access to all buildings, places, books, 
documents and other papers for any of the 
purposes of this Act and for that purpose may 
make extracts from or copies of any such 
books, documents or papers.   
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Introduction 

The Commissioner may by notice in writing 
require any person, whether a taxpayer or not- 

(a) to furnish him with such information as he 
may require; and 

(b) to attend and give evidence before him or 
before any officer authorized by him in that 
behalf concerning his or any other person's 
income or assessment, and. may require him 
to produce all books, documents and other 
papers whatever in his custody or under his 
control relating thereto. 
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Introduction 

 The Commissioner may by notice in writing require 
any person, whether a taxpayer or not, including any 
officer employed in or in connexion with any 
department of a Government or by any public authority:  

(a)  to furnish the Commissioner with such information 
as the Commissioner may require; and  

(b)  to attend and give evidence before the 
Commissioner or before any officer authorized by the 
Commissioner in that behalf concerning the person's or 
any other person's income or assessment, and may 
require the person to produce all books, documents 
and other papers whatever in the person's custody or 
under the person's control relating thereto.    
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Introduction 

Despite the dramatic changes ss 263 & 264 
are broadly unchanged. Media coverage of 
“Project Wickenby”  suggest there have been 
developments that have converted these aged 
“silver bullets” into gold..  
This paper explores whether that has 
occurred through “tax alchemy” or through a 
quiet evolution.    
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Introduction 

Review the development in offshore information 
gathering powers over the last 21 years. The paper:  
briefly describes the historic domestic & treaty 
information gathering powers (the silver bullets) & 
their limitations, in respect of offshore information; 
explores recent developments (the golden bullets) in 
the context of the drivers that underlie those 
developments;  
finally, briefly examines the emergence of multilateral 
treaties that have the potential to further enhance the 
effectiveness of those powers.  
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Silver bullets: Scope of powers in 2000        

s 263: documents or person in Australia, 
statutory construction  
s 264: control of the documents 
 Art 26: limited to taxes to which the 
agreement applies and trade, business, 
industrial, commercial or professional secret or 
trade process information & information the 
disclosure of which would be contrary to public 
policy are not covered  
Practical limitations: reluctance of 
governments to provide information; compel 
timely disclosure; and pursue third party 
information 
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Silver bullets: s 264A        

"...there is the capacity for the Commissioner 
to get the information that he requires without 
taking away taxpayer's rights and providing 
new, novel and prehaps draconian measures.“ 
Gyles J in Pilnara [1999] noting its width 
remarked “To construe the section to enable 
the Commissioner to request what amounts to, 
in effect, a general audit of a foreign 
corporation, and then apply s 264A(10) may 
have drastic effects.” 
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Further reform possible? 

Under private international law sovereign nations 
cannot enforce the laws of foreign governments in a 
home jurisdiction to collect taxes levied in a foreign 
country (In re Visser [1928], Government of India v 
Taylor [1955] & Jamieson v Commissioner for 
Internal Revenue [2007] NSWSC 324). 
except where formal reciprocal enforcement 
agreements exist between states (The Reciprocal 
Enforcement of Judgments Act, 1959 (Qld) and Hunt 
v BP Exploration Co. (Libya) Limited (1979) 144 CLR 
565   
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The alchemy: evolving 
internationalisation of tax administration         

2002: CFA comprehensive review the 
exchange of information Article.   
2005: new Art 26: “foreseeable relevance 
test” 
2000: OECD Global Forum on Transparency 
and Exchange of Information for Tax Purposes 
2002: Model Agreement on Exchange of 
Information on Tax Purposes  
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The alchemy: evolving internationalisation 
of tax administration 

The international standard: Developed by the 
OECD in co-operation with non-OECD 
countries: endorsed by G20 Finance Ministers 
in 2004 & the UN Committee of Experts on 
International Cooperation in Tax Matters in 
2008.  
2009: focus to ensure that the standards of 
transparency and exchange of tax information 
are met through a robust peer review process 
and overseen by Peer Review Group 
 



 
Loading the golden bullets: incorporation 
in Australian law         

TIEAs: 34 (30 in force) 
Article 26: New Zealand (2009/2005), 
Norway, France, Finland (2006), Japan, 
South Africa (2008), Belgium, Singapore 
(2009), Chile, Malaysia, Turkey (2010), 
India (2011)  
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Loading the golden bullets: incorporation 
in Australian law         

Limitations remain: 
Information must be ‘foreseeably relevant’ to 
the administration or enforcement of the tax 
laws of the other country [Controller of Income 
Tax v AZP [2012] SGHC 112];  
information must be transmitted through the 
competent authority; and  
secrecy and privacy rules in respect of the 
material exchanged are generally tighter than 
that contained in the general Australian tax 
law.  
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The international standard [1] 
A minimum standard: In over 800 international 
agreements 
The standard requires exchange of information 
on request in all tax matters where it is 
foreseeably relevant to the administration and 
enforcement of the domestic tax laws of the 
requesting jurisdiction without regard to domestic 
tax interest requirements or bank secrecy for tax 
purposes. It also provides for extensive 
safeguards to protect the confidentiality of the 
information exchanged 



The international standard [2] 
BUT it’s only as good as the jurisdiction: 
Under new Art 26 in Singapore & India DTA the 
High Court of Singapore in Controller of Income 
Tax v AZP [2012] SGHC 112 could not find the 
"requirement of foreseeable relevance" despite 
unsigned transfer instructions remitting funds to 
Company X’s Singapore bank account where an 
Indian national did not admit to any connection 
between he and X. This and another transfer 
were amongst documents seized from the Indian 
national and three other associates  
 



 
More alchemy: converting gold into 
Platinum         

 
Multilateral Convention on Mutual 
Administrative Assistance in Tax Matters  
 
US Foreign Account Tax Compliance Act 
(FATCA) 
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Multilateral Treaty: 1 December 2012 

The OECD and the Council of Europe jointly 
developed a Convention on Mutual 
Administrative Assistance in Tax Matters.  
The Convention was opened for signature on 
25 January 1988 and entered into force in 
1995.  
It covers all taxes and allows exchange of 
information, multilateral simultaneous tax 
examinations and assistance in tax collection. 



Multilateral Treaty [2] 

In April 2009, the G20 called for action “to 
make it easier for developing countries to 
secure the benefits of the new cooperative tax 
environment, including a multilateral approach 
for the exchange of information.” 
In response, the OECD and the Council of 
Europe developed a Protocol that came into 
effect on 1 June 2011 



Multilateral Treaty [3] 
Australia 38th signatory - others are: 
Argentina, Belgium, Brazil, Canada, Colombia, 
Costa Rica, Denmark, Finland, France, 
Ghana, Georgia, Germany, Greece, 
Guatemala, Iceland, India, Indonesia, Ireland, 
Italy, Japan, Korea, Malta, Mexico, Moldova, 
Netherlands, New Zealand, Norway, Poland, 
Portugal, Romania, Russian Federation, 
Slovenia, South Africa, Spain, Sweden, 
Tunisia, Turkey, Ukraine, United Kingdom & 
United States. 
 



Unilateral action: US Foreign Account Tax 
Compliance Act (FATCA) 

FACTA was passed in March 2010 to improve 
compliance with US tax laws by imposing 
certain due diligence and reporting obligations 
on non-US financial institutions.  
The Act imposes a 30% withholding on US 
source payments to foreign financial 
institutions that do not participate/cooperate by 
supplying account information to the US 
Internal Revenue Service [IRS]. 
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FATCA [2] 
Intergovernmental agreements (IGA) where 
the partner country agrees to require local 
financial institutions to report information on 
US account holders to local tax authorities and 
authorities will send information to the IRS 
automatically.  
26 July 2012 US released IGA model 
(reciprocal & non-reciprocal versions) 
If IGA - financial institutions in the partner 
country are deemed compliant with FATCA 
and will not suffer nor make withholdings. 
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FATCA [3] 

50 Nations negotiating with US including 
Australia & New Zealand 
To date agreements signed with the UK (Sept 
2012) and Denmark (Nov 2012) 
Japan and Switzerland have opted for direct 
reporting 
Under the negotiated UK/US agreement and 
the Model Agreements there is a commitment 
to enhance and expand automatic exchange 
of information. 
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Platinum  ?????  

DTAs – 44 
TIEAs – 34 
Multilateral Treaty - 12 
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Article 26 (Article 27 (2003) Australia/United 
Kingdom DTA] 

Hua Wang Bank Berhad v C of T (No 2) 
[2012] FCA 938: claimed Commissioner’s 
power to make a request was ultra vires where 
that request was made where his sole or 
dominant purpose was to gain an advantage 
in current legal proceedings 
Held: proposition may be arguable but on the 
facts there was no evidence that this was the 
sole or dominant purpose of the Art 27 
request. 
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Hua Wang Bank Berhad [2] 

Requests for information are made pursuant 
to the Commissioner’s general power of 
administration & are not limited to being 
authorised by s 23 of the International 
Agreements Act 
 Further, the DTA information exchange 
article did not of itself authorise the making of 
a request, rather it set out the responsibilities 
of the recipient of that request. 
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Remaining causes of Tax Arbitrage 

 Inadequate domestic residence & source “rules” 
(India: Vodafone International Holdings (2012) & 
Australia: Myer float, Google); 
Cross border domestic residence and source 
“rules” mis-matches (Australia: Paul Hogan); 
Domestic courts encountering difficulties in 
applying OECD Guidelines in the context of aged 
domestic transfer pricing legislation 
(Interpretation - Australia: SNF (Australia) [2011], 
Russell [2011] & Minister for Home Affairs v Charles 
Zentai [2012] HCA 28; Aged legislation – Canada: 
GlaxoSmithKline (2010) & General Electric Capital 
Canada (2010); Australia: Roche Products [2008], 
SNF (Australia) [2011] & Tax Laws Amendment 
(Cross-Border Transfer Pricing) Act (No 1) 2012).   
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 Conclusion: Future Alchemy 

 
 
 

 
Need to focus on domestic law fixes 
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