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Limiting the Recovery of Overpaid Tax in a UK/EU context 
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1. Introduction 

 
Whilst a member of the EU, the UK must ensure that its laws are compatible with Community 
law. For some time, UK taxpayers have been using inconsistency of UK tax rules with 
Community law in order to claim back ‘overpaid tax’. That is, tax which has been paid pursuant 
to UK law (or interpretation of UK law) at the time of payment, which is later found to be in 
breach of Community law. This has led to several cases in the UK courts as well as the CJEU 
(European Court of Justice). The outcome has often been to find the relevant UK rule to be 
incompatible with Community law1 and thus the UK must find some mechanism by which to 
refund the tax considered to be overpaid. This has occurred either through statutory 
mechanisms for recovery2, or a common law claim in unjust enrichment which gives rise to 
the obligations of restitution.3 The latter may occur where it is considered that the statutory 
claim is not effective for some reason (for example, it is excluded, or out of time), or because 
a statutory framework for the particular claim does not exist.4 
  
Despite the fact that the recovery of overpaid tax is mandated by the European Court, Her 
Majesty’s Revenue & Customs (HMRC) has made many attempts to curb the ability of 
taxpayers to recover overpaid tax. A number of taxpayers are claiming vast sums of tax further 
to these cases. One estimate is that HMRC is potentially liable for up to £42.8bn5 (approx. $73 
billion). To put things into perspective, this is approximately 8% of the total tax take in 2016-
2017.6  It is clear that such claims can cause fiscal problems, particularly a number of years 
after the tax has been paid and it is for this reason that some have argued for specific defences 
and controlled causes of action in tax cases.7 However, this approach has not been accepted 
and in fact the concept of controlled causes of action in tax cases has been rejected by the 
House of Lords.8 Hence, alternative methods of restriction have been sought.  
 
The attempts by HMRC to curb recovery have often been criticised and ill thought out. The 
fiscal issue for HMRC is hugely exacerbated by the current digital environment. The 
background to many of these cases is that they are being funded by firms which are set to 
                                                           
* Senior Lecturer, Univerity College London.  
Many thanks to the UCL Global Engagement Fund for enabling the research for this paper.  
1 For example Case C-397/98 & C-410/98) Metallgesellschaft Ltd v IRC; [2001] CMLR 32, Case C-62/00, 
Marks & Spencer plc v Commissioners of Customs & Excise; [2003] QB 866, Case C-324/00 Lankhorst-
Hohorst GmbH v Finanamt Steinfurt, Case C-199/82 Amministrazione delle Finanze dello Stato v SpA San 
Giorgio [1983] ECR 3595, Case C-35/98 Staatssecretaris van Financiën v BGM Verkooijen, Case C-374/04 
Test Claimants in Class IV of the ACT Group Litigation v Inland Revenue Commissioners,  Case C-446/04.Test 
Claimants in the FII Group Litigation v Inland Revenue Commissioners 
2  See, for example, VATA1994, s.80,Taxes Management Act 1970,s.33 
3 For further discussion of claims for restitution in unjust enrichment, see A. Burrows, The Law of Restitution 
(2nd ed., Butterworths LexisNexis, Oxford, 2002) Ch.1 and P. Birks Unjust Enrichment (2nded., OUP Oxford, 
2005) Ch.1. 
4 For example, as discussed below claims have been brought for the time value of the money, which has been 
argued to be a separate claim to the actual recovery available under VATA for VAT. This argument has been 
struck down in Littlewoods Retails Ltd v HMRC (No 2) [2107] UKHL 70 
5 https://www.ft.com/content/4c3fcd5a-4287-11e5-9abe-5b335da3a90e 
6https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/653653/Sep17_Receipts_NS_Bu
lletin_Final.pdf 
7 Deutsch Morgan Grenfell plc v Inland Revenue Commissioners [2005] EWCA Civ 78, R Williams, “The 
Beginnings of a Public Law of Unjust Enrichment?” (2005) 16 KCLJ 194. 
8 Deutsche Morgan Grenfell plc v IRC Commissioners [2006] UKHL 49 
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benefit from these claims. Given the access to data and ability to market the “schemes” to 
potential clients in the digital era, many more claims are being brought by taxpayers who were 
only aware of a claim since being contacted by such firms. These are claims which have not 
had an impact on the companies involved in a sense that was tangible to them before becoming 
aware of the possibility of a claim. The problem in this area is that the need for accountability 
of the revenue, in order to ensure that taxpayers are protected and able to recover overpaid tax 
where they have suffered a loss, must be balanced against the practical requirement of security 
of the Treasury. Ultimately the ability to recover cannot be unfettered and the extent to which 
this area has become an industry for tax advisers can be at odds with the underlying reasons 
for which recovery is usually available. 
 
This paper will consider the statutory limitations put in place by HMRC and their efficacy, as 
well as why these limitations are needed and seem to fare so badly.  
 

2. Limitation Periods 
 
As with most areas of the law, there are time limits in place to limit the recovery of overpaid 
tax. As time has gone by, HMRC has attempted to considerably shorten these time periods. In 
relation to statutory regimes, the time limit is normally laid out in the legislation itself.9 In 
relation to claims which are brought under the common law, there is further legislation to 
consider. The current time limit for overpaid tax in legislation is 4 years10, however this has 
not always been the case. 
 
2.1 VAT 
 
VAT can be dealt with separately because there has for some time been a clear statutory 
recovery regime in place to recover overpaid VAT under s80. This contains a clear express 
provision that it should act as an exclusive regime11 and been held to be an exclusive statutory 
recovery regime in that it prevents the use of a common law claim to recover such tax and thus 
only the statutory recovery regime can be used to reclaim overpaid (or underclaimed in the case 
of input tax) VAT.12 After the extent of the claims for overpaid tax began to become clear, 
HMRC sought to limit the time limits already set out in the legislation. 
 
Section 80(4) Value Added Tax Act 1994 (VATA 1994)13 set out a limitation period of six 
years from the discoverability of a mistake. In 1997, the time limit in this section was shortened 
to a three year flat period. The problem with the previous time limit for HMRC was that it 
allowed claims to be brought many years after any tax was overpaid. Thus, for example, Marks 
& Spencer v Commissioners of Customs & Excise,14 concerned the incorrect VAT treatment of 
teacakes. VAT was paid under an incorrect application of the law by Customs and Excise from 
1973 to 1994. In 1994, Customs and Excise changed their view and therefore Marks & Spencer 
sought recovery of the overpaid tax for the entire period on the basis that the mistake was only 
discoverable in 1994 and so the period to bring a claim ran for 6 years from 1994. In the same 
                                                           
9 E.g. VATA 1994 , s.80(4) 
10 S80 VATA 1994  and Sch 1AB TMA 1970. 
11 S80(7) VATA 1994 
12 Most recently in Littlewoods Retails Ltd v HMRC (No 2) [2017] UKHL 70 
13 Further to Marks & Spencer v Commissioners of Customs and Excise (No.5)  [2003] EWCA Civ. 1448 at 
[152] and Cardiff City Council v Commissioners of Customs and Excise [2003] EWCH Civ. 1456 it is clear that 
VATA 1994, s.80 deals with the recovery of overpaid output tax, while the Value Added Tax Regulations 1995 
(SI 1995 No.2518), reg.29 deals with the recovery of under-claimed input tax. 
14 [2005] UKHL 53 
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case, vouchers were incorrectly treated under domestic law and this mistake was held to only 
be discoverable from the time of the CJEU’s judgment15 on the incompatibility of the UK with 
Community law. Thus, the judgment was the event triggering the commencement of the 6 year 
limitation period. This relates to the declaratory principle, so that the judgment declares the 
law as it has always been and so the tax was overpaid at the time that it was paid, however it 
was not possible to know about this until the judgment of the court.16  In order to limit this, 
HMRC sought to shorten the time limit to a flat period of three years from the payment of the 
tax. This seems to make sense in light of the extent of liability that it would otherwise face. 
 
The legislation was enacted by Finance Act 1997, section 47 and was backdated to apply from 
18th July 1996, the date of the Press announcement of the change. A similar shortening was put 
in place by the Value Added Tax (Amendment) Regulations 1997, Regulation 4, which 
shortened the unlimited time limit in Regulation 29(1A), Value Added Tax Regulations 1995 
(VATR 1995),17 to three years.  
 
The shortening of these time limits was held to be invalid18. It is contrary to Community to 
shorten time limits for the recovery of overpaid tax where such shortening is contrary to the 
principle of effectiveness, that is it renders the recovery of the overpaid tax (a right under 
Community law) excessively difficult or impossible. Furthermore any such shortening must 
protect the principles of legal certainty. The CJEU19 held that it is possible to shorten a 
limitation period and that this was sometimes in the interest of legal certainty.20  However, for 
such a shortening to be compatible with European law, an adequate transitional period had to 
be put in place21 before the new limitation period had effect.  To do otherwise would be to 
offend the principles of legitimate expectations and effectiveness.22 The Court of Appeal 
confirmed that the limitation period could not stand against those whose rights had been 
affected by the shortening of the time limit in the absence of a transitional period.23 HMRC 
conceded that this was true for the introduction of the time limits for both output and input 
tax.24 

                                                           
15 (Case C-288/94) Argos Distributors Ltd v Customs and Excise Commissioners[1997] QB 499 
16 Note some cases have sought to use other dates, such as AG opinion, announcement of such a case, but in all 
cases, this can be several years after the tax was paid, and certainly far in excess of 6 years after the tax was 
paid. 
17 (SI 1995 No.2518). This time limit related to input tax, whereas the time limit in s80 related to output tax.  
18 In relation to VATA 1994, s.80, Case C-62/00 Marks & Spencer plc v Commissioners of Customs & Excise 
[2003] QB 866 was decided by the CJEU. The case returned to the Court of Appeal, an appeal was made to the 
House of Lords, which has returned the case to the CJEU to decide further questions as Case C-309/06. In 
relation to Regulation 29, Fleming (t/a Bodycraft) v Her Majesty's Revenue and Customs; Condé Nast 
Publications Ltd v Her Majesty's Revenue and Customs [2008] UKHL 2. 
19 Case C-62/00 Marks & Spencer plc v Commissioners of Customs & Excise [2003] QB 866 
20 Case C-62/00 Marks & Spencer plc v Commissioners of Customs & Excise [2003] QB 866 at [35] and [36].  
See also Case 41/69 Aprile Srl v Amministrazione delle Finanze dello Stato; [1998] ECR I-5311 at [19] and [28] 
and Dilexport Srl v Amministrazione delle Finanze dello Stato [1999] ECR I-579 at [26], [41] and [42]. It is clear 
that ss.320 and 321 FA 2004 attempt to shorten the time limit as they removed the possibility of a claim being 
brought six years from the discoverability of a mistake and reduce the limitation period to a flat six year period 
from payment of the tax 
21 C-62/00, [2003] QB 866 at [38].  Note that the CJEU in this case simply said that a transitional period was 
required.  That it must be adequate was added by the CJEU in Case C-255/00 Grundig Italiana SpA v Ministero 
delle Finanze; [2003] All ER (EC) 176. 
22 C-62/00; [2003] QB 866 at [47]. 
23 Marks and Spencer v Customs and Excise Commissioners [2003] EWCA Civ 1448, [2004] STC 1. 
24 Fleming (t/a Bodycraft) v HMRC [2006] EWCA Civ 70, [2006] STC 864  Condé Nast Publications Ltd v 
HMRC [2006] EWCA 976, [2006] STC 1721; see also Abercromby Motor Group Ltd v Customs and Excise 
Comrs. [2005] UKVAT V19015, [2005] SWTI 910; National Galleries of Scotland v Customs and Excise 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/EUECJ/1996/C31794.html
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If a taxpayer legitimately expected to be able to bring a claim for six years from the 
discoverability of mistake under one piece of legislation and this right was taken away without 
notice so that the taxpayer could no longer bring the claim, then his legitimate expectations 
were offended.  Furthermore, the principle of effectiveness dictates that Member States must 
“not render virtually impossible or excessively difficult the exercise of rights conferred by 
Community law.”25  If the right to recover tax is taken away retrospectively by the shortening 
of a time limit, the exercise of Community rights is made virtually impossible and so the time 
limit will be contrary to the principle of effectiveness. 
 
Further to the CJEU’s judgment to this effect in Marks & Spencer v Commissioners of Customs 
and Excise26, two Business Briefs27 were issued to retrospectively put in place an adequate 
transitional period of six months.  The six month period was used further to the CJEU’s 
judgment in Grundig Italiana SpA v Ministero delle Finanze28 that an adequate transitional 
period when shortening a limitation period from 10/5 years to three years would be six 
months.29  The validity of the step taken by Customs & Excise and whether or not issuing these 
Business Briefs actually validates the retrospectively shortened limitation period in section 
80(4) VATA 1994 is controversial as has been discussed elsewhere.30  However, what is clear 
is that without at least a six month transitional period, the retrospective shortening of a 
limitation period cannot be valid due to an incompatibility with Community law.   
 
Regulation 29, VATR 1995 provides a three year limitation period for the deduction in input 
tax.  Prior to the introduction of this provision31 there was in fact no limitation period for such 
a claim.  In Fleming (t/a Bodycraft) v HMRC32 (“Fleming HL) the House of Lords held by a 
majority33 that the limitation period in Regulation 29 was not validly introduced, due to the 
lack of a transitional period. It was held that the time limit had to be disapplied and that until 
such time as an adequate prospective transitional period were put in place, the legislation must 
continue to be disapplied. In relation to input tax HMRC argued that a transitional period was 
not necessary because one could be read into the legislation by the courts. This argument was 
finally rejected by the House of Lords in Fleming (t/a Bodycraft) v HM Revenue and Customs 
(“Fleming”) and Condé Nast Publications Ltd v HM Revenue and Customs (“Condé Nast”).34 
                                                           
Comrs [2005] UKVAT 19372; London Institute (Now known as the University of the Arts, London) v Customs 
and Excise Commrs [2005] UKVAT 19362. 
25 Case C-62/00 Marks & Spencer plc v Commissioners of Customs & Excise [2003] QB 866 at [34]. 
26 Case C-62/00 Marks & Spencer plc v Commissioners of Customs & Excise; [2003] QB 866 
27 Business Brief 22/02 [2002] 33 STI 1148 and Business Brief 27/02 [2002] 42 STI 1356. 
28 Case C-255/00 [2003] All ER (EC) 176 
29 Case C-255/00 [2003] All ER (EC) 176 at [40].  Note that the first Business Brief issued by Customs set out a 
three month period, further to the Advocate General’s opinion in Grundig Italiana.  This was extended to six 
months in the second Business Brief after the CJEU’s judgment in the case. 
30 M Chowdry “How Long Can Section 80 Last?” [2004] BTR 106. In Fleming (t/a Bodycraft) v Her Majesty's 
Revenue and Customs; Condé Nast Publications Ltd v Her Majesty's Revenue and Customs [2008] UKHL 2 their 
Lordships suggested that Business Briefs were not sufficiently widely disseminated to be deemed sufficient notice 
to taxpayers (at [103] and [107]), however there was disagreement as to whether legislation was required, or some 
other form of concession would suffice (Lord Neuberger held that an  extra statutory concession would suffice at 
[104] whereas Lord Scott held that legislation would be required, at [22]) 
31 Introduced by Regulation 4 Value Added Tax (Amendment) Regulations 1997. 
32 [2008] UKHL 2 
33 Ward and Hallett L.J.J. were in the majority. Arden L.J. agreed that the reclaim of the taxpayer should be 
successful, but her reasoning differed substantially. For a more detailed analysis of this judgment, see M 
Chowdry “Coulda Woulda Shoulda: Shortening Time Limits for the Recovery of Overpaid VAT” [2006] EC 
Tax Review 226 
34 Fleming (t/a Bodycraft) v Her Majesty's Revenue and Customs; Condé Nast Publications Ltd v Her Majesty's 
Revenue and Customs [2008] UKHL 2, [2008] STC 324.  
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It was this case which prompted the insertion of section 121 into the FA 2008, as stated in the 
explanatory notes.35 Not only did the majority of their Lordships state that a transitional period 
could not be read in here,36 there was also some suggestion that the mechanism of the Business 
Briefs to put in place a transitional period was not sufficient to remedy the situation in relation 
to output tax.37 There are a number of problems with the Business Briefs,38 one of which must 
be the retrospective nature of the remedy, as well as the fact that they are not an acceptable 
way to amend legislation.39 Thus, it is unsurprising that the legislation put in place in the FA 
2008 relates to both input and output tax.40 
 
Section 121 of the Finance Act 2008 (FA 2008) was an attempt to bring to an end the long 
period of uncertainty and litigation relating to the time limit for recovering overpaid or 
underclaimed VAT in light of the decisions in Fleming. Section 121 FA 2008 allows taxpayers 
to bring claims in relation to all output tax overpaid before December 4, 1996 (the date on 
which the three year time limit was made effective by resolution under the Provisional 
Collection of the Taxes Act 1968 (PCTA 1968)). In relation to input tax, claims can be brought 
in relation to all tax under-claimed before May 1, 1997 (the date the three year time limit was 
enacted). The legislation contains no retrospective transitional period. Instead, in relation to all 
such claims the three year limitation period will not apply and claims can be brought until April 
1, 2009. 
 
Clearly the benefit of the legislation is that it attempts to rectify the situations in relation to 
both output and input tax. Further, it does not contain a retrospective transitional period, which 
was a serious problem with the Business Briefs. It does not seem to contain onerous conditions, 
unlike the Business Briefs, other than that for input tax claims, evidence relating to the charge 
to VAT must be provided.41 This might be seen as slightly onerous, given the amount of time 
which has passed, but it seems to be a fairly reasonable requirement. However, the legislation 
is not as clear as one might hope, perhaps due to the fact that it was put into the Finance Bill 
very soon after the decision in Fleming. For example, it is not entirely clear what time limit 
should apply to these claims given that the legislative limitation period is being disapplied in 
these cases, and also whether the transitional period is long enough.42 Given that the transitional 
period starts when there is adequate notice to the interested parties, but that legislation should 
always be sufficient notice, it is possible that the transitional period commences only in July 
2008 (the date of the legislation) and thus the transitional period is approximately 8 months. 

                                                           
35 Explanatory notes to the Finance Bill, cl.116 at [9]. 
36 Fleming HL Lord Neuberger at [85] and [86]. See also Fleming CA - Ward L.J. stated that it is not possible to 
read in something which does not exist at all ([2006] EWCA Civ 70 at [80]) and so the legislation cannot be relied 
upon.  A forceful argument made by Ward L.J. was that if it were possible to read in a transitional period, Marks 
and Spencer v Commissioners of Customs and Excise 36 would have been decided differently.  The Court of 
Appeal in that case could have read in a transitional period further to the CJEU’s pronouncement that such a 
period was necessary.  The fact that no transitional period was read in with regards to VATA 1994, section 80 
also means that no transitional period could be read in with regards to VATR 1995 Regulation 29(1A) as the two 
situations were indistinguishable. 
37 Ibid Lord Neuberger (with whom Lord Hope agreed) at [104] – [107] and Lord Scott [20]. 
38 For more detail see M. Chowdry “How long can section 80 last? Marks & Spencer Plc v Customs and Excise 
Commissioners (No.5”) [2004] BTR 106. 
39 Fleming HL, Lord Neuberger at [20].  
40 Note also that HMRC accepted that the Fleming judgment applied to output tax as well as input tax: “HMRC 
consider that the terms of the judgment also apply to claims to recover VAT overpaid or overdeclared in 
accounting periods ending before 4 December 1996.” Business Brief 07/08 issued 20th Feb 2008. 
41 FA 2008,s.121(2) 
42 For more detail on the controversy around this see M Bhandari [2008] BTR 521 Finance Act Notes: VAT 
Claims and time limits – sections 120 and 121. 
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Whilst this might be sufficient for the shortening of a time limit from 6 to 3 years, here both an 
unlimited time period (input tax) is affected and also a claim whereby the 6 years ran from 
discoverability of the mistake. Is it sufficient to shorten time periods of this type with an 8 
month transitional period? If the date of commencement of the transitional period is taken as 
the date of the resolution, that gives a full year which is probably reasonable, however it does 
not seem that such a resolution can be sufficiently widely disseminated to warrant that date 
being used. Furthermore, it is questionable whether 4th December 1996 should be the operative 
date, that being the resolution date of the new time limit. Rather, it would seem much more 
clear and certain to use the later date of the new time limit legislation being brought into force. 
It seems that in its haste to close the door on litigation, HMRC is not thinking through the 
requirements of Community Law sufficiently thoroughly and the door is in fact left open for 
further claims.  
 
Despite the problems with s121 FA 2008, it has been upheld by the courts as providing a 
sufficient transitional period to render the 3 year time limit valid and HMRC has been able to 
rely on it to prevent claims from being brought in relation to time periods after 4th December 
1996, other than those which fall within the straightforward three year time limit, for example 
in Leeds City Council v HMRC 43 The Leeds case does demonstrate, however, that taxpayers 
continue to bring historic claims and seek to undermine the legislation put in place by HMRC.  
 
2.2 Direct Tax 
 
Having seen the problems in VAT, one might expect to see a smother path for HMRC in the 
direct tax arena, where legislation was brought in later, have learned the lessons of the 
litigation. However this is not in fact the case.  
 
One point that should be made clear is that the right to recover overpaid tax stems from 
Community law. Due to the nature of VAT as stemming from the EC Treaty, it is arguable that 
all claims to recover overpaid VAT will involve Treaty rights.44 This is not the case where 
direct tax is in question. Not all claims for overpaid tax will relate to Treaty rights. Therefore, 
it is the case that the limitation period can stand as against claims of a purely domestic nature. 
However, wherever a point of EC law is in issue, a limitation period which is not compatible 
with Community law should not stand.45 HMRC may argue against this on the basis that the 
Marks and Spencer (CJEU) judgment, requiring an effective remedy, only applies where a 
directly effective provision of the Treaty is at issue.46 However, it can be argued that the 
decision does not have such a limited effect.  One reason for this is that the CJEU did not 
stipulate that the judgment was so limited and the Advocate General gave no indication of this 
in his opinion either.47 Furthermore, the case was decided on the basis that Community law 
principles of effectiveness and legitimate expectations had been infringed.  The principle of 

                                                           
43 [2015] EWCA Civ 1293 
44 For the argument that the right to recover overpaid VAT is directly effective, see M Chowdry “Unjust 
enrichment and section 80(3) VAT Act 1004” [2004] BTR 620. 
45 Trustees of the BT Pension Scheme v HMRC [2015] EWCA Civ 713 at [37] - A person who argues that a 
national court should disapply domestic legislation must demonstrate that his own directly enforceable EU 
rights would be infringed if the legislation in question is not disapplied in his case. 
46 This was indicated by Customs in their Business Brief [2002] 33 STI 1148 at 1149 and see also the second 
Court of Appeal in Marks and Spencer [2003] EWCA Civ 1448 
47 [2002] ECR I-6325 

http://www.bailii.org/ew/cases/EWCA/Civ/2015/713.html
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legitimate expectations forms part of the Community legal order48 and it seems logical that its 
applications should not be restricted to directly effective provisions.49 
 
Even if these arguments do not hold force and the judgment does only relate to directly effective 
provisions, it can be argued that in claims for the recovery of overpaid tax where a Treaty right 
is involved, this requirement is satisfied.  It has been said in numerous cases that the right to 
recover overpaid tax stems directly from Community law.50  Although there is no express 
provision in the Treaty to this effect, the case law has held that any tax collected in 
contravention of Community law principles must be recoverable as a “consequence and 
complement of rights conferred on individuals by Community provisions.”51  Without a right 
to such a recovery, the principles in the Treaty such as freedom of establishment would not be 
protected as Member States could contravene them by requiring tax to be paid in breach of 
these rights and not have to make repayment.  Therefore, it must be implicit that there is a 
directly effective right to repayment and so, even if the M&S judgment is limited to 
circumstances in which directly effective provision is relied on, it can be argued that this is 
satisfied in cases brought further to an CJEU condemnation of domestic law. 
 
In relation to claims at common law, under which direct tax claims are brought due to a lack 
of statutory recover regime as in VAT, the time limit comes from the Limitation Act 1980 (LA 
1980). The general time limit at common law in tax cases is six years from the date of the 
payment of the tax. However, section 32(1)(c) LA 1980 states that where a claim is based upon 
mistake, the limitation period should not run until the mistake has been discovered, or is 
reasonably discoverable. This reflects the extended time period that was seen earlier in relation 
to output tax in VAT. The extended time limit in LA 1980 is there for sensible reasons – the 
section applies to cases other than tax cases and where there is, for example, latent damage, it 
makes sense to have an extended time limit. In relation to tax cases, the section is used the 
same way as the extension in VAT. Where there has been some misunderstanding of the law 
which has caused tax to be paid (or, too much tax to be paid), the time limit will not run until 
the mistake has been discovered, or is reasonably discoverable. Hence, if there is a 
misunderstanding of the law, which continues for many years, as is the case in many of the tax 
law cases as issue, but then the mistake is brought to light by a judgment of the court, taxpayers 
who paid their tax many years before the judgment, will have six years after the judgment to 
claim back the tax. Many cases of this type were in fact brought due to a breach of Community 

                                                           
48 Case C-62/00 at [44], Case 376/02 Stichting ‘Goed Wonen’ v Staatsseretaris van Financiën (26th April 2005) 
at [32]. 
49 T. McClenaghan, A Khan and B Caffyn “Legislate in Haste, Repent at Leisure?” [2002] 656 Tax Journal 11 at 
14. 
50 Case C-199/82 Amministrazione delle Finanze dello Stato v SpA San Giorgio; [1983] ECR 3595, Case C-68/79 
Just I/S v Danish Ministry for Fiscal Affairs; [1980] ECR 501; Case C-309/85 Barra v Belgium and City of Liege; 
[1988] ECR 355; Case C-62/93 BP Soupergaz Anonimous Etaira Geniki Emporiki – Viomichaniki 
Antiprossopeion v Greek State;  [1995] ECR I-1883; Cases C-192-218/85 Société Comateb v Directeur Général 
des Douanes et Droits Indirects; [1997] ECR I-165; [1997] STC 1006; Case C-343/96 Dilexport Srl v 
Amministrazione delle Finanze dello Stato; [1999] ECR I-579; Cases C-441/98 and C-442/98 Kapniki Michailidis 
AE v Idrima Kinonikon Asphaliseon (IKA); [2000] ECR I-7145; Case C-147/01 Weber's Wine World 
Handels GmbH v Abgabenberufungskommission Wien; [2004] 1 CMLR 7; Case C-30/02 Recheio - Cash & Carry 
SA v Fazenda Pública/Registo Nacional de Pessoas Colectivas CJEU. 
51 Case C-147/01 Weber's Wine World Handels-GmbH and Others v Abgabenberufungskommission Wien; [2004] 
1 CMLR 7 at [30]. 
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law found in relation to domestic tax provisions.52 Thus HMRC sought to make changes to the 
application of s32(1)(c) LA 1980 in tax cases. 
 
The first shortening took place further to a press release dated 8th September 2003. This 
indicated that the time limit in LA 1980, section 32(1)(c) would no longer apply in tax cases. 
In its place, a flat six year time limit would apply. This change in the law was enacted in the 
Finance Act 2004 (FA 2004), sections 320 and 321, and took retrospective effect from 8th 
September 2003. The reason for this limitation being put in place was the judgment of Park J. 
in Deutsche Morgan Grenfell v Commissioners of Inland Revenue.53 This was a case brought 
by taxpayers who had paid tax further to UK tax laws, which were later held to offend the 
principles of Community law in Metallgesellschaft Ltd v Commissioners of Inland Revenue.54 
The claimants were able to use LA 1980, section 32(1)(c) in this case in order to recover tax 
paid more than six years before the claim was brought. Thus, HMRC sought to limit the ability 
of other claimants to do this, by restricting the availability of LA 1980, s.32(1)(c) in tax cases.55 
 
Following the High Court judgment in DMG, the Court of Appeal reversed the decision, 
stipulating that mistake of law could not be used in tax cases – such claims were limited to 
using the Woolwich56 unjust factor.57 However, the House of Lords rejected this in October 
200658 and it is in the wake of this decision that FA 2007, section107 was first announced. On 
6th December 2006, the pre-budget report was released and it included the statement that the 
time limit for all direct tax claims would be reduced to a six year flat period.59 It specifically 
stated that this was in response to “a recent House of Lords decision.” 
FA 2007, section 107 took the shortening of the time limit in FA 2004 s320 even further.60 It 
had retrospective effect so that it covered claims before 8th September 2003 (i.e. those not 
covered by FA 2004 s320) and prevented the extended time limit from applying to them. It also 
went further than s320 by specifically stating that this is not restricted to claims based on 
mistake of law. This deals with the argument that LA 1980 s.32(1)(c) merely mentions mistake, 
but does not require mistake as an unjust factor and so without this provision in FA 2007, s.107, 
perhaps even a Woolwich claim could benefit from this extended time limit. 
 
An exclusion to application of FA 2007 s.107(1) is where judgment was given in relation to a 
claim which concerned the application of LA 1980 s.32(1)(c) and the judgment was given 
before 6th December 2006.61 However, any taxpayers who were successful in claims and so 
have a judgment in their favour awarding them recovery of the overpaid tax, must return any 
such overpaid tax, if the judgment was given after 6th December 2006.62 This was a severe 
restriction of the right to recover overpaid tax. It is retrospective in its application and removed 
                                                           
52 For example cases brought further to Metallgesellschaft Ltd v IRC; [2001] CMLR 32, Case C-62/00; Case C-
446/04 Test Claimants in the FII Group Litigation v Inland Revenue Commissioners; Marks & Spencer v Halsey 
[2003] EWHC 1945. 
53 [2003] EWHC 1779. 
54 Case C-397/98 & C-410/98 [2001] CMLR 32. 
55 For a full explanation of the introduction of FA 2004 ss. 320 and 321 and the problems with this see M 
Chowdry “The Revenue’s response: a time bar on claims” (2005) 121 LQR 546. 
56 Woolwich Equitable BS v IRC [1993] AC 70 
57 Note the argument that LA 1980 s32(1)(c) does not require the unjust factor of mistake to be used in J 
Edelman “Limitation Periods and the theory of Unjust Enrichment” (2005) 68 MLR 848. 
58 [2006] UKHL 49 
59 Press Notice PN05, Pre-Budget Report 6 Dec 2006. 
60 See See M. Chowdry “Finance Act Notes: Limitation period in old actions for mistake of law relating to 
direct tax – s107” [2007] BTR 577. 
61 FA 2007 s.107(4). 
62 FA 2007, s.107(5). 
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the rights of claimants who had claims just before the legislation was enacted. Given the 
previous cases on VAT, it seem clear that such a provision cannot be valid. Both sets of 
provisons (s320 and s321, followed by s107) were brought in without any transitional period. 
They had retrospective effect and affected claims, without notice, that were valid before its 
introduction. They are, in this respect, no different to the offensive limitation periods in VAT 
and thus, it is argued that they cannot be valid and claims based on a mistake can still be brought 
under the extended limitation period in LA 1980 section 32(1)(c). 
 
When it was brought in, the question over whether or not FA 2004, s320 was in fact valid was 
not yet settled at that stage63 and already another section was brought in, which on the face of 
it seemed very similar to provisions that have been struck down, or those that were in question. 
Both of these provisions have now been held to be incompatible with Community law. s107 
FA 2007 was held, unanimously, to be in contrary to Community Law by the Supreme Court. 

64 However in that case there was disagreement as to whether s320 should also be held to be 
incompatible and therefore a reference was made to the CJEU. In Test Claimants in the FII 
Group Litigation v Revenue and Customs Commissioners (Case C-35/11) (" FII(CJEU)3 ")65 
it was held that s320 was in fact also incompatible with Community law. In Commission v UK 
(Case C640/13) the Commission sought a declaration that s107 was incompatible with 
Community law, with UK protesting that it was already planning to bring in legislation to 
rectify the problem with this section. Yet the CJEU still made a declaration that by adopting a 
provision, such as section 107 of the Finance Act 2007, which curtailed, retroactively and 
without notice or transitional arrangements, the right of taxpayers to recover taxes levied in 
breach of EU law, the UK had breached its obligations under Community Law. It could well 
be that the Commission considered the time delay over two years far too long to rectify 
legislation that had already been struck down and this case was brought to put pressure on the 
UK to act more swiftly. 
 
The UK has now put in s 299 FA 201466, which amends s107 FA 2007 to reflect the so that the 
restriction does not apply to recover tax paid contrary to EU law. The amendment is 
retrospective so that section 107 will be treated as always having been subject to this exception. 
However it should be noted that no such provision has been put in place to remedy the problems 
with s320 and further we are left with the query over whether s299 goes far enough. It only 
applies to disapply the controversial time limit in relation to claims brought on mistake of law, 
however it is argued that the limitation should equally be disapplied where claims are brought 
on the basis of Woolwich in order to be compatible with EU law.  It also creates an 
inconsistency between different types of claim to allow the legislation to be used by HMRC in 
some cases and not others. It could be envisaged that a claim could be brought on a basis other 
than breach of Community Law, for example as Baker argues67 incompatibility with the ECHR 
or a tax treaty, which would equally demand the same rights are protected as the ones being 
protected by s299. 
 

                                                           
63 This issue was yet to be discussed in the High Court following Case C-446/04 Test Claimants in the FII 
Group Litigation v Inland Revenue Commissioners. 
64 [2012] UKSC 19 
65 Test Claimants in the Franked Investment Income Group Litigation v HMRC [2014] STC 638 (Dec 2013). 
66 See Baker [2014] BTR 474 ‘Finance Act 2014 notes: section 299: removal of limitation period restriction for 
EU cases’ for more detail on the introduction of this provision 
67 Ibid 
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The problem with not having legislation to remedy s320 is demonstrated by the case of Jazztel 
plc v Revenue and Customs Commissioners68 which involved the recovery of stamp duty 
reserve tax. The tax was paid under legislation which was later held to be incompatible with 
Community law. Thus, a number of taxpayers sought to recover the overpaid tax and this was 
the test case in Stamp Taxes Group Litigation to resolve remaining issues. The case at issue 
concerned the claim in mistake and the taxpayer argued that the extended claim period in 
s32(1)(c) LA 1980 should apply to allow recovery for 6 years after the discoverability of the 
mistake – namely when it was decided that the domestic legislation was incompatible with 
Community law. Recovery of some sums had already been made before the case, under the 
statutory recovery regime in Regulation 14 of the Stamp Duty Reserve Tax Regulations 1986, 
S.I. 1986/1711. This legislation contained a flat 6 year time limit.69 Thus the taxpayer would 
benefit from using the extended time period in s32(1)(c), however HMRC considered that the 
claim was time barred under s320 FA 2004. 
 
Marcus Smith J held that s320 whilst the section is inapplicable to some claims, it should be 
valid as against others to curtail the use of s32(1)(c). To the extent that the legislation is 
retrospective, s320 is incompatible with Community law and thus cannot apply. Marcus Smith 
J considered that the effective date to decide on retrospectivity was 8th September 2003. This 
was the date that it was announced and also the date from which the later legislation was 
intended to take effect. Thus claims which related to payments made before this date and which 
relied on s32(1)(c) cannot be limited by s320.70 However, he contended that claims accruing 
after this date do not suffer from the problems of retrospectivity. From this date it was clear 
that a simple 6 year time limit would apply and so there are no accrued rights which has 
disappeared, as with those claims which existed before s320 was brought in but which the 
section purported to them disallow. Thus it is compatible with Community law and principles 
to apply the section after 8th September 2003. The use of 8th September 2003, aside from the 
further problems discussed below, is itself problematic, which Marcus Smith J himself 
recognises,71 in that there is an argument to disapply the legislation for longer, due to the 
requirement of a transition period. The fact that this in itself is not clear shows that the courts 
are going further than is reasonable in reading into the legislation that which is not present. 
This cannot be said to be compatible with legal certainty and further not knowing when one 
has a claim can also be argued to be in breach the principle of effectiveness as it renders making 
a claim excessively difficult. 
 
Marcus Smith J considered this approach compatible with Leeds as that case also concerned 
claims made after the new time limit was brought in. One issue with comparison with Leeds is 
that the limitation in s121 has not been formally questioned, and as the law stands, it 
legitimately rectifies the problems with previous time limits, thus rendering a legal time limit 
to be in place. s320 on the other hand has been specifically struck down as incompatible with 
Community law and there is no “rectifying” legislation in place. It would seem that HMRC are 
hoping that s320 will be read as applicable by the courts to the extent that it does not offend 
Community law, and it seems that this is what Marcus Smith J has done.  
 

                                                           
68 [2017] EWHC 677 (Ch). 
69 The taxpayer was also restricted to simple interest on the overpaid sum. Issues relating to compound interest 
will be discussed later in the paper, for example where a claim in unjust enrichment for (perhaps being 
compound) interest can be sought. 
70 Jazztel v HMRC [2017] EWHC 677 (Ch) at [100] 
71 Jazztel v HMRC [2017] EWHC 677 (Ch) at [100(iv)]  
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However it is unclear as to whether this reading of the section is in fact itself compatible with 
Community law. Where a section is incompatible with Community law, it can be questioned 
whether the section should in fact stand at all. It would seem that HMRC considers this a 
problem itself, as in the VAT cases it sought to rectify problems with legislation being 
compatible with Community law by issuing some sort of remedy. Yet here s320 is being read 
in way that is compatible, which is in fact a misreading of the provision. Marcus Smith J is 
relying on the fact that the Community rights of the taxpayer were not affected by s320 being 
brought in, but the very fact that their claim would succeed were it not for s320 demonstrates 
that their rights are in fact affected. It was held in Fleming that the disapplication of the 
provision must persist until there is some sort of transitional period put in place. Here the 
announcement of the provision has not been sufficient to save the provision from being held to 
be in breach of Community law and thus that cannot be said to be the start of a transitional 
period. It is contended that as per Lord Scott in Fleming72 legislation is needed in order to start 
the process of cessation of disapplication and that period has not yet begun. Even if something 
other than legislation can be said to commence the cessation of disapplication, it is argued that 
no such communication has yet been issued, which has been sufficiently disseminated to the 
relevant taxpayers and until such time, s320 cannot be applied. For the sake of legal certainty, 
it cannot be left to the courts to apply the time limits on a case by case basis. As was discussed 
in Fleming the national court cannot act as legislator in seeking to remedy an infringement and 
cannot read into the legislation.73  
 
It seems clear that the problems with limitations periods in the UK relating to Community law 
overpaid tax claims will continue for some time. The problem for future claims has been put to 
bed to some extent with the introduction of a 4 year limitation period.74 There was always a 
clear limitation period in s33 TMA 1970, but the cases which questioned the limitation period 
in direct tax cases avoided the use of s33 as a recovery regime and thus benefited from the 
common law limitation periods. The introduction of Sch 1AB was intended to limit the use of 
the common law to provide a remedy in these cases, so that the TMA becomes an exclusive 
regime to the exclusion of a common law claim for direct tax cases. The extent to which this is 
successful is discussed below, but to the extent that claims do fall into Sch 1AB TMA, the 
limitation period is fairly uncontroversial as 4 years. This also mirrors the 4 year limitation 
period now in place for recovery of overpaid VAT. The transition period to change the period 
of recovery for the claims here is prospective and includes a lengthy transition period from the 
introduction of the actual legislation to the commencement of the provisions, and thus it is 
difficult to attack the way in which the limitation was brought for breach of Community law.  
 
However, a problem with the longstop limitation periods arises due to an imbalance between 
the position of HMRC and the taxpayer. The taxpayer has a flat period of four years from either 
the accounting period in which the overpayment was made, or the underclaim of input tax, yet 
in VAT, HMRC has the extended period to recover tax from a taxpayer from the time when a 
mistake in taxation is discoverable.75 That is, they have a year after evidence of the fact comes 
to their knowledge. Whilst a year is a short period of time, it does allow for extended recovery, 
many years after the year to which the tax relates. This extension has been denied to taxpayers 
in both VAT and direct tax cases. The imbalance between HMRC and the taxpayer is not 
surprising, but if HMRC can justify bringing a claim for many years after a year of assessment, 

                                                           
72 Fleming HL at [22] 
73 Lord Neuberger Fleming HL at [103]. 
74 Para 3 Sch 1AB TMA 1970. 
75 S73(6) VATA 1994 
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then it is difficult to see how HMRC can consider the rights of taxpayers being protected when 
they are denied the same extended period of recovery. 
 
In relation to claims within time under the old regime, or in fact new claims which may still 
fall into the common law, there is no resolution as yet on the limitation periods and the current 
legislation and approach by the UK courts is susceptible to attack from the CJEU. The clearest 
way to remedy the issue would be to put in place prospective legislation which can tackle the 
problems of retrospectivity and infringement of Community rights in a way that guarantees 
rights. Whilst the attraction of the current approach is to try to limit claims, it seems that more 
claims are generated by the lack of clarity in the legislation. 
 
 

3. s120 FA 2008 and s234 FA 2013 
 
Another limitation put in by HMRC to deal with the plethora of overpaid tax claims in in s120 
FA 2008. This section is important in light of the extended ability on the part of taxpayers to 
recover overpaid output tax and under-claimed input tax introduced by s121 FA 2008. The 
function of this section is to ensure that if HMRC makes a refund, either under section 120 FA 
2008 or under another section of the Value Added Tax Act 1994 (VATA 1994), they will be 
able to recover it if it becomes clear that the payment to the taxpayer should not have been 
made, for example, if a case decides that the VAT was not in fact overpaid by the taxpayer.  
Section 120(1) FA 2008 clarifies s73(2) VATA 1994 which relates to HMRC’s ability to 
recover input tax overpaid to taxpayers. Section 73(2) VATA 1994 refers to a time limit of two 
years for HMRC to bring a claim from the prescribed accounting period. There has been some 
debate over which accounting period is referred to by the section.76 The options are either the 
accounting period in which the taxpayer originally thought they had made a mistake, or, 
alternatively, the accounting period in which the overpayment from HMRC is received. HMRC 
has contended in litigation that the legislation refers to the latter, which obviously gives HMRC 
much more time to bring a claim. It is conceivable that, if the former were true, HMRC could 
lose the right to recover the overpayment before they actually made a refund. This is 
particularly so if section 121 FA 2008 is applied, as the original mistake in these cases will be 
before 1996, well outside the two year time limit. However, HMRC has not always been 
successful in this claim.77 Although the courts have tended to agree with HMRC in recent 
times,78 particularly in light of the Court of Appeal decision in Customs and Excise 
Commissioners v DFS Furniture Co plc79, HMRC has taken this opportunity to clarify the 
legislation.80 Section 120 refers to the “accounting period in which the amount was credited to 

                                                           
76 See Customs & Excise Commissioners v. Laura Ashley Ltd [2003] EWHC 2832 (Ch), [2004] STC 635; Customs 
and Excise Commissioners v DFS Furniture Co plc [2004] EWCA Civ 243, [2004] STC 559; National Provident 
Institution v Customs And Excise [2005] UKVAT V18944 (18 February 2005); The Boots Company Plc v Revenue 
& Customs [2008] UKVAT V20644 (15 May 2008). 
77 Customs & Excise Commissioners v. Laura Ashley Ltd [2003] EWHC 2832 (Ch). 
78 Customs and Excise Commissioners v DFS Furniture Co plc above; National Provident Institution v Customs 
And Excise [2005] UKVAT V18944 (18 February 2005); The Boots Company Plc v Revenue & Customs [2008] 
UKVAT V20644 (15 May 2008). 
79 [2004] EWCA Civ 243, [2004] STC 559. 
80 It should be noted that in the explanatory notes to the Finance Bill (HM Treasury, Finance Bill 2008 
Explanatory Notes, available at http://webarchive.nationalarchives.gov.uk/+/http://www.hm-
treasury.gov.uk/media/0/0/financebill2008_explanatorynotes.pdf, accessed 19th March 2018, note on cl.115  at 
[12] (s. 120 was originally clause 115) it is stated that the section clarifies a possible distinction in treatment 
between mistakes of law and fact and allows HMRC to claim in both circumstances but it is difficult to see how 
this legislation as enacted does anything to change the current legislation on this issue. 

http://webarchive.nationalarchives.gov.uk/+/http:/www.hm-treasury.gov.uk/media/0/0/financebill2008_explanatorynotes.pdf
http://webarchive.nationalarchives.gov.uk/+/http:/www.hm-treasury.gov.uk/media/0/0/financebill2008_explanatorynotes.pdf
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the person.”81 This ensures that the limitation period commences from the time when HMRC 
make the payment to the taxpayer (the later date). 
 
This seems to be a sensible measure and protects HMRC. This protection from the effects of 
long litigation for HMRC is reinforced by the introduction of s234 FA 2013 which restricts the 
necessity for HMRC to pay a taxpayer any interim remedy during court proceedings if it is in 
relation to a point of law which is yet to be determined, to when the payment is necessary for 
the proceeding to continue. These provisions do, however, also reinforce the imbalance 
between the taxpayer and HMRC. Furthermore, it creates further imbalance between  taxpayer 
claimants and claimants in other cases. Whilst some protection of the Treasury is necessary, 
the extent to which such imbalances can be sustainable is highly questionable. Where such 
imbalances exist, can the remedy truly be compatible with Community law as being effective? 
Is it not excessively difficult as a taxpayer to recover a sum of overpaid tax as against HMRC 
and also in comparison to any other claimants in common law cases? It is submitted that the 
legislation is certainly susceptible to attack on this basis. 
 

4. Statutory recovery regimes providing exclusive remedy for overpaid tax 
 

Where there is a statutory recovery regime, it inherently excludes a common law claim in unjust 
enrichment from being brought. This has been held to be the case whether there is an express 
exclusion of any other method of recovery, as with VAT82 or not, as in the case of the originally 
enacted s33 TMA 1970.83 Sch 1AB TMA 1970 does now contain an express provision that it 
is an exclusive regime.84 A statutory and a common law regime can co-exist,85 for example 
where the legislation just means to provide an administratively simpler method of recovery.  
However, more commonly statutory regimes will exclude the operation of a common law 
claim86 because legislation can use limitations to the claim against the authorities that the 
common law does not provide.87 To do otherwise would mean that a taxpayer could bring a 
common law claim and be able to circumvent the limitations imposed by Parliament.88  This 

                                                           
81 FA 2008, s.129 (4). 
82 S80(7) VATA 1994. 
83 Monro v HMRC [2008] EWCA Civ 306. for example. The replacement to s33 in Sch 1AB TMA 1970 
contains an express provision that it is an exclusive regime. It was confirmed in Mark Wallace v HMRC [2017] 
EWHC 3115 (Ch) by Chief Master Marsh that this is relevant in finding that a common law claim cannot be 
brought where Sch 1AB applies. 
84 Mark Wallace v HMRC [2017] EWHC 3115 (Ch) – Marsh (Chief Master) confirmed that this is relevant in 
finding that a common law claim cannot be brought where Sch 1AB applies. 
85 J Beatson “Restitution of Taxes, Levies and Other Imposts: Defining the Extent of the Woolwich  Principle” 
(1993) 109 LQR 401 at 420. 
86 For example, s80(7) VATA 1994 excludes any claim other than one brought under s80. 
87 There is an argument that a statutory recovery regime need not be exclusive because a common law claim can 
be limited by legislation.  See Gina Lazanas “The New Tax System’s ‘[R]estriction on Refunds’” – 16th Annual 
GST & Indirect Tax Weekend Workshop 29th April – 1st May 2004.  However, historically, the courts have taken 
the approach of considering whether or not the regime is exclusive in order to decide what limitations apply to the 
claim: Argosame Financa Co Ltd v Oxby [1965] Ch 390; In re Vandervell’s Trusts [1971] AC 912; Barraclough 
v Brown [1897] AC 615; Precision Pools Pty Ltd v FCT (1992) 37 FCR 554; Chippendale Printing Co Pty Ltd v 
CT (1996) 62 FCR 347; MT Gibson Manager Pty Ltd v DCT (1997) 162 ALR 237; Commonwealth of Australia 
v SCI Operations Pty Ltd (1998) 192 CLR 285; Lamesa Holding BV v FCT (1999) 163 ALR 1; Qantas Airways 
Ltd v CT [2001] FCA 1720. Cf Columbia Ferry Corp v Canada [2001] FCA 146; Will-Sher Construction Ltd v 
MNR (2003) FC 1207. 
88Argosame Financa Co Ltd v Oxby [1965] Ch 390; In re Vandervell’s Trusts [1971] AC 912; Barraclough v 
Brown [1897] AC 615; Comptroller-General of Customs (NSW) v Kawasaki Motors Pty Ltd (No 2 ) (1991) 32 
FCR 243 at p258, Precision Pools Pty Ltd v FCT (1992) 37 FCR 554; Chippendale Printing Co Pty Ltd v CT 
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must be contrary to the intentions of Parliament due to the insertion of the limitation into the 
legislation.  The courts have acknowledged the importance of being able to put in place a 
statutory regime which is more limited than a common law regime89 and which excludes a 
common law right to recovery, so providing the sole means of recovery.  
 
Case law has held that an express statement that the statutory regime is exclusive will ensure 
that the statutory regime is exclusive but so can “necessary implication,”90 which will arise 
where the legislation is more limited than a common law claim, as Parliament must have 
intended the regime to be exclusive in this case.   
 
Thus, where the legislation applies, HMRC has been able to limit claims to the statutory 
recovery regime and prevent claims in unjust enrichment from being brought. However, where 
the legislation cannot apply, then the claim cannot fall under the statutory recovery regime and 
thus a common law claim can be brought. HMRC’s reaction to the possibility of common law 
claims being brought has been to try to render the statutory regimes all encompassing, to 
prevent common law claims from being brought. Common law claims benefit from possibly 
lengthier limitation periods as seen above (although note the ways in which HMRC has 
attempted to limit them from applying to tax cases, as discussed above) and also from less 
restrictions to claims in the form of defences and payment of interest. Two areas of interest are 
the prevailing practice defence and the payment of interest in this context. In the case of VAT, 
the exclusivity of the regime has only really been questioned in the case of interest91, and the 
courts have continued to apply it as being exclusive in other cases. s33 TMA 1970 on the other 
hand has been held not to apply in a wider range of cases, allowing taxpayers access to the 
common law in terms of longer limitation periods and not suffer the consequences of defences 
in the legislation. 
 
The most important cases in this context have been Deutsche Morgan Grenfell Group plc v 
IRC 92 (hereinafter “DMG”) and Woolwich. In Woolwich an unjust factor was introduced by 
the House of Lords93 to claims in unjust enrichment where there has been an ultra vires demand 
for payment by a public authority.  It is generally thought that this is not limited to actual 
demands, but can operate in a self-assessment system where there is an expectation of 
payment.94  This then allows tax cases to be brought under unjust enrichment with its own 
                                                           
(1996) 62 FCR 347; MT Gibson Manager Pty Ltd v DCT (1997) 162 ALR 237; Commonwealth of Australia v 
SCI Operations Pty Ltd (1998) 192 CLR 285; Lamesa Holding BV v FCT (1999) 163 ALR 1 
89 Woolwich Equitable BS v IRC [1993] AC 70; Kleinwort Benson v Birmingham City Council [1997] QB 380; 
Kleinwort Benson Ltd v Lincoln CC [1999] 2 AC 349 
90 Argosame Financa Co Ltd v Oxby [1965] Ch 390; In re Vandervell’s Trusts [1971] AC 912; Barraclough v 
Brown [1897] AC 615; Comptroller-General of Customs (NSW) v Kawasaki Motors Pty Ltd (No 2 ) (1991) 32 
FCR 243 at p258, Precision Pools Pty Ltd v FCT (1992) 37 FCR 554; Chippendale Printing Co Pty Ltd v CT 
(1996) 62 FCR 347; MT Gibson Manager Pty Ltd v DCT (1997) 162 ALR 237; Commonwealth of Australia v 
SCI Operations Pty Ltd (1998) 192 CLR 285; Lamesa Holding BV v FCT (1999) 163 ALR 1; Qantas Airways Ltd 
v CT [2001] FCA 1720. Cf Columbia Ferry Corp v Canada [2001] FCA 146; Will-Sher Construction Ltd v MNR 
(2003) FC 1207. 
91 But note that the Supreme Court has now confirmed that the VAT regime as exclusive even in the context of 
interest Littlewoods Retails Ltd v HMRC (No 2) [2017] 70. 
92 [2006] UKHL 49. 
93 Woolwich Equitable BS v IRC [1993] AC 70 
94 J Beatson “Restitution of Taxes, Levies and Other Imposts” (1993) 109 LQR 405 and A Burrows The Law of 
Restitution (2nd edn Butterworths LexisNexis Oxford 2002) at p448.  Cf. Qantas Airways Ltd v CT [2001] FCA 
1720 at [73]-[77] where Emmett J decided that a demand must be more than an expectation.  The latter view 
causes problems in a self assessment system as discussed by Beatson and in Inland Revenue Consultation Paper 
“A simpler system for assessing personal tax” November 1992. Also note that in Boake Allen v HMRC [2006] 
EWCA Civ 25 it was doubted whether a self assessment was a demand, however this was obiter and although the 
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unjust factor. However, under a Woolwich claim, taxpayers cannot take advantage of the 
extended time limit in s32(1)(c), as the Supreme Court has held that such a time limit cannot 
apply under Woolwich.95 Thus it is mistake of law claims which are needed for the extended 
time limit and thus the discussion in DMG allowing such claims in tax cases, giving a claim 
outside of s33 TMA is crucial.  
 
In DMG96, the House of Lords held that a claim could be brought in unjust enrichment and the 
taxpayer was not limited to a claim under s33 TMA 1970, as s3397 could not apply in the 
circumstances. s33(1) of the Taxes Management Act 1970 allowed taxpayers to make a claim 
to the Board for relief against an excessive assessment (including self-assessment) due to an 
error or mistake in a tax return.  DMG related to payments of advance corporation tax (ACT) 
which were made by companies who were not able to use a group income relief only available 
to UK resident companies. The relief would have meant that the ACT would not have been 
paid, however mainstream corporation tax (MCT) would be payable at a later date.  The CJEU 
in Metallgesellschaft Ltd v IRC98 held that the restriction to UK resident companies was not 
compatible with Community law and thus ordered that the benefit obtained by the Revenue 
should be returned where EU resident companies were involved.  This benefit was the use of 
the money received during the period when an election not to pay the ACT could have been 
made.99 Thus no assessment had been made for this tax and nor had a self assessment been 
made, rather the relief could not be claimed. This meant that s33 could not apply, as its 
conditions had not been fulfilled. It was not possible in such a case to then leave the taxpayer 
with no relief. Lord Walker stated that whilst s33 can displace a common law claim for mistake 
when it applies, it cannot do so where it does not apply.100 Thus a claim in unjust enrichment 
could be brought, under mistake of law or a Woolwich claim. 
 
In order to limit the availability of the common law claims in such cases, HMRC amended 
TMA 1970. Sch 1AB TMA was introduced by the added by s100 and Sch 52 Part 1 para 2 FA 
2009, and has effect from 1st April 2010. This replaces s33 TMA 1970 as the statutory recovery 
regime for income tax and capital gains tax.101 Sch 1AB is wider than the previous s33 in that 

                                                           
House of Lords dismissed the appeal, the point of remedies was not discussed as it was not relevant (see [2007] 
UKHL 25. It is doubtful that the analysis of the Court of appeal is consistent with Woolwich and in s33 TMA the 
word assessment is said to include self assessments.  
95 [2012] UKSC 19 
96 For a more detailed analysis of the case see C Mitchell “Mistaken Tax Payments” [2007] RLR 123, G Virgo 
“Deutsche Morgan Grenfell: restitution of mistaken tax payments: back to basics” [2007] BTR 27; B Hacker 
Still at the crossroads [2007] LQR 177 
97 For more detail on the prevailing practice defence see M Chowdry ‘Recovering Mistakenly Paid Tax: Taxes 
Management Act 1970, section 33 and the Prevailing Practice Defence’ [2008] BTR 339 
98 Cases C-397/98 & C-410/98 [2001] Ch 620.  Claims made in the wake of this decision include: Sempra Metals 
Ltd v IRC [2004] EWHC 2387 (Ch); Pirelli Cable Holding NV v IRC [2003] EWCA Civ 1849, [2004] STC 130; 
NEC Semi-Conductors Ltd v IRC [2003] EWHC 2813 (Ch), [2004] STC 489; Deutsche Morgan Grenfell Group 
plc v IRC [2006] UKHL 49 
99 Metallgesellschaft at [84].  It was said to be unclear whether there could be a claim at common law in the UK 
to recover interest only.  However, the Revenue’s argument that the use of money over time is not a benefit in and 
of itself for the purposes of a claim in unjust enrichment is hard to square with their own use of the phrase 
“restitution” to describe the payment of interest in various documents, e.g. “A Modern System for Corporation 
Tax Payments”, available at http:www.inlandrevenue.gov.uk/feedback/ctfeed.htm; Inland Revenue Tax Bulletin 
4, available online at http://www.inlandrevenue.gov.uk/bulletins/tb4.htm. In Sempra Metals Ltd v Revenue [2007] 
UKHL 34 it was confirmed that compound interest can be claimed. 
100 [2006] UKHL 49 at [135]. 
101 Note similar provisions were put in place in relation to Corporation Tax by Sch 52 Part 2 FA 2009 and see 
also FA 1998 Sch18 para 51 for Corporation Tax. 

http://www.inlandrevenue.gov.uk/feedback/ctfeed.htm
http://www.inlandrevenue.gov.uk/bulletins/tb4.htm
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it does not restrict the claim to where there has been an assessment102, simply stating that claims 
can be made where the tax has been paid in a situation that the taxpayer believes the tax is not 
due.103 It is also not a discretionary regime, as s33 was, so that there is an entitlement to a claim 
where the restrictions in para 2 do not apply104. This seems to limit claims to the statutory 
recovery regime fairly comprehensively.105 On introduction, there was a transitional period and 
the legislation only acts prospectively, thus escaping some of the problems of previous 
legislative measures.106 Furthermore, Sch 1AB also contains an express provision that it is an 
exclusive recovery regime.107 
 
However, as mentioned above, there are situations where a statutory recovery regime will not 
be held to prevent a common law claim, if it does not provide an effective remedy to the breach 
of Community law for example.  
 
In relation to Sch 1AB, one problem with it was that it contained what is known as the 
‘prevailing practice defence’. In Monro v HMRC108 a claim was brought at common law, 
because s33 (as applicable at that time) contained the prevailing practice defence. This is a 
defence that if tax is paid under the prevailing practice at the time of the payment, then HMRC 
can refuse recovery of the tax. Sch 1AB also contains such a defence.109 The common law has 
been held not to contain such a defence110 but in this case the court held that the common law 
could not be used simply because a defence applied to the claim within the statutory recovery 
regime which did not exist at common law. This would subvert the intention of Parliament in 
such cases. Thus, once the statutory recovery regime in s33 applied, then common law claim 
was ousted, even if the recovery regime did not in the end mean that recovery should be 
available due to a defence within the legislation. In relation to domestic claims, this can be 
understood to remain the case. However, in relation to Community law claims, this is not 
possible. The prevailing practice defence is incompatible with Community law, as was 
confirmed in Test Claimants in the Franked Investment Group Litigation v HMRC.111 Before 
this case it should have been clear that such a defence was not compatible with Community 
law. It was has previously been held by the CJEU that “a Member State cannot plead 
provisions, practices or situations prevailing in its domestic legal order to justify failure to 
observe obligations arising under Community law”.112  This has been stated in a number of 

                                                           
102 Sch 1 AB para 1(1)(b) allows a claim where there has been an assessment or other determination or direction 
to the effect that the taxpayer is liable to pay tax. 
103 Note that the legislation states “but the person believes that the tax was not due”. This is slightly confusing 
language as it could be interpreted as meaning the taxpayer believes this at the time of making the payment, 
however if Sch 1AB is intended as being an exclusive recovery regime in most cases, then it must mean at the 
time of making the recovery claim, because otherwise many claims where the taxpayer only later discovers the 
payment was not due would not be covered by the provision, leaving a common law claim open to taxpayers. 
104 Para 2 lists the circumstances in which HMRC can refuse a claim 
105 Mark Wallace v HMRC [2017] EWHC 3115 (Ch) confirmed that the Monro principle that the s33 statutory 
regime limits the availability of a common law claim where it applies should also extend to Sch 1AB TMA 
1970. 
106 Note that the limitation means that claims are limited to 4 years after payment of the tax under para 3.  
107 Sch 1AB para 1(6). 
108 [2008] EWCA Civ 306. 
109 Para 2(8) Sch 1AB TMA 1970 
110 Deutsche Morgan Grenfell Group plc v IRC [2006] UKHL 49 
111 [2012] UKSC 19. See also see M Chowdry ‘Recovering Mistakenly Paid Tax: Taxes Management Act 1970, 
section 33 and the Prevailing Practice Defence’ [2008] BTR 339 for discussion on why this is incompatible with 
community law. 
112 Case C-119/04 Commission of the European Communities v Italy [2006] EUECJ at [25]. 
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cases by the CJEU.113 The principle of effectiveness is breached by a prevailing practice 
defence – an effective remedy is impossible if HMRC can claim the incorrect application of 
law or breach of Community law was simply routing at the time and thus refuse a claim. Thus, 
the prevailing practice defence cannot be applied against a taxpayer whose claims for overpaid 
tax under a Community law right. 
 
The question is then to what extent s33, or then Sch 1AB which also contains the defence, can 
be applicable at all in Community law cases. Clearly the defence cannot be applied, and so 
should the legislative regime not apply at all, or should the regime apply without the benefit 
for HMRC of such a defence? In Test Claimants in the Franked Investment Group Litigation 
v HMRC114 Lord Sumption held that s33 cannot be used in Community law claims. It was 
impossible to read s33 as compatible with Community law simply by ignoring the existence of 
the prevailing practice defence in it. Rather the section could not apply at all, allowing a 
common law claim to exist instead.115 
 
HMRC had in fact confirmed, extra statutorily116, by this time that they would not rely on the 
prevailing practice defence in Community law cases, further to the Court of Appeal’s 
statements in Test Claimants in the Franked Investment Group Litigation v HMRC.117 However 
HMRC considered that Sch 1AB could still be operative in such cases. Further the Supreme 
Court’s decision that it could not be, s231 FA 2013 introduced amendments to Sch 1AB 
specifying that the prevailing practice defence could not be used in Community law cases,118 
therefore attempting to render the rest of the Sch 1AB as validly applying in Community law 
cases.  
 
The introduction of s231 FA 2013 brings up two issues. First, Lord Sumption’s had clearly 
stated in FII that “torturing” the legislation to find a Community law compatible reading of the 
legislation was not possible. It is therefore strange to continue to set up the legislation in this 
way. It seems in essence that the legislation is intended to have a 2 tier application – that it 
applies with no prevailing practice defence for Community law claims and as such Community 
law claims have a separate method of recovery, and then it applies with such a defence for a 
purely domestic situation. One problem here is that by creating a 2 tier system, we have what 
could be described as reverse discrimination – we have a system applicable to Community law 
rights which does not protect UK nationals in the same way – the protection for Community 
law rights is broader. If we consider that Community law is trying to protect taxpayers in a 
manner which is logical and complete, then should we really have lesser protection for UK 
                                                           
113 For just a few examples see Case C-212/99 Commission v Italy at [34] and Case C-195/02 Commission v 
Spain [2004] ECR I-7857 at [82]. See also Case C-166/97 Commission v France at [13]; Case C-83/00 
Commission v Netherlands [2001] ECR I-0000 at [10]; Case C-259/94 Commission v Greece [1995] ECR I-
1947 at [5]; Case C-214/96 Commission v Spain [1998] ECR I-0000 at [18];  Case C-470/98 Commission v 
Greece [2000] ECR I-4657 at [11]; Case C-326/97 Commission v Belgium [1998] ECR I-6107  [7]; Case C-
298/97 Commission v Spain [1998] ECR I-3301 at [14]; Case C-107/96 Commission v Spain [1997] ECR I-
3193, at [10]; Case 309/85 Barra v Belgian State and City of Liege [1998] ECR 355. For more detail see A 
Jones Restitution and European Community Law (2000) at 84-87. 

114 [2012] UKSC 19. 
115 [2012] UKSC 19 at [205]. 
116 HMRC, Revenue & Customs Brief 22/10 (June 3, 2010), available at 
http://webarchive.nationalarchives.gov.uk/20140206164025/http://www.hmrc.gov.uk/briefs/company-
tax/brief2210.htm accessed 19th March 2018. 
117 [2010] EWCA Civ 103, at [255]-[264] 
118  See Timothy Lyons [2013] BTR 548 Finance Act notes: section 231: overpayment relief: generally 
prevailing practice exclusion and EU law; section 232: overpayment relief: time limit for claims for detail on the 
introduction of this provision 

http://webarchive.nationalarchives.gov.uk/20140206164025/http:/www.hmrc.gov.uk/briefs/company-tax/brief2210.htm
http://webarchive.nationalarchives.gov.uk/20140206164025/http:/www.hmrc.gov.uk/briefs/company-tax/brief2210.htm


DRAFT ONLY – NOT FOR CIRCULATION 
 

18 
 

nationals? To some extent we can say that in the context of Brexit, we do not consider that 
Community law protection is consistent with the ethos underlying UK law, however in the 
context of overpaid tax, it is submitted that the Community law protection is there to allow 
recovery for overpaid tax in a sensible and systematic manner, which does not make it 
excessively difficult for taxpayers to reclaim. If it is true that the prevailing practice defence 
does in fact make it excessively difficult to recover overpaid tax, then it has no place for any 
claims. This is supported by the fact that it has been expressly rejected for common law 
claims.119 
 
One extension to the rejection of the prevailing practice defence may apply to limitation 
periods. It has been said that the UK should not be able to rely on its own misapplication of the 
law and hence the defence has been rejected. In the same way, it may be argued that limitation 
periods need to run some period after a mistake in the legislation or its application is 
discoverable. To say otherwise would be to offend the principle that the UK cannot rely on its 
own misapplication. If a limitation period has run out before a taxpayer has discovered (or 
could have discovered) that they may have a claim, can it be said that an effective remedy has 
been provided? Whilst the CJEU has held that limitation periods are compatible in general with 
Community law, it is submitted that it is problematic to limit a claim before it can be known to 
exist. Thus, a limitation period which has a longstop of, for example, 4 years, as currently in 
the legislation is susceptible to attack in the long term on whether it can sufficiently protect 
Community rights. 
 

5. Part 8C CTA 2010 
 
As mentioned above, another problem for HMRC in these overpaid tax claims has been the 
issue of interest. The legislation for overpaid VAT contained provision for the recovery of 
simple interest where overpaid tax is repaid to a taxpayer.120 Furthermore, there is a statutory 
limitation for claims brought at common law on a judge’s ability to award interest to simple 
interest only.121 Thus taxpayers have argued that the time value of the money which has been 
paid is a benefit in and of itself and so recoverable by a claim in unjust enrichment. Such a 
claim has been recognised at common law.122 The Supreme Court has now confirmed that this 
is not the correct approach for VAT cases. In Littlewoods Retails Ltd v HMRC (No 2)123 it was 
held that the VAT recovery regime must be an exclusive one, disallowing a common law claim 
for the interest, and further that the restriction to simple interest is consistent with Community 
law. This overturned the decisions of the lower courts on this issue and will result in many 
claims being withdrawn for compound interest. HMRC has also confirmed, further to the 
Supreme Court’s decision, in Revenue and Customs Brief 5/2017 that it will only pay simple 
interest on overpaid VAT and has invited taxpayers to withdraw compound interest claims. 
There is much debate on whether or not a separate common law claim for interest should exist 
and whether it warrants a compound interest award.124 However, as things stand, only simple 
                                                           
119 Kleinwort Benson v. Lincoln City Council [1999] 2 AC 349; Deutsche Morgan Grenfell Group plc v IRC 
[2006] UKHL 49. 
120 ss78 and 80 VATA 1994. 
121 s35A Senior Courts Act 1981, limitation for pre-judgment interest of simple interest. For more discussion see 
C Mitchell “Recovery of Overpaid Tax Under English Law” (October 1, 2016). Available at 
SSRN: https://ssrn.com/abstract=2847060 
122 Sempra Metals v IRC [2007] UKHL 34, see also C Mitchell “Recovery of Overpaid Tax Under English Law” 
(October 1, 2016). Available at SSRN: https://ssrn.com/abstract=2847060. 
123 [2017] UKSC 70. 
124 E.g. M Schlote “Test claimants in the FII Group Litigation v IRC and Littlewoods Retail Limited v HMRC: 
concurrency of remedies and compound interest in recovering overpaid tax” [2012] BTR 500; M Hasiao @A 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/1998/38.html
https://ssrn.com/abstract=2847060
https://ssrn.com/abstract=2847060
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interest need be paid for such claims. The question of whether compound interest should be 
paid on common law claims, where the statutory recovery regime does not apply, remains to 
be seen125. However, the approach by the Supreme Court, which considered that it is consistent 
with Community law to provide an “adequate indemnity” through the payment of simple 
interest, is likely to be conclusive. 
 
The lower courts in Littlewoods (No2) had held that a common law claim for interest on 
overpaid VAT could be made and that the entitlement was to compound interest. This would 
have led to a recovery of £1.2bn as opposed to approximately £71million for a simple interest 
only claim. Thus, the attraction of the Supreme Court’s reasoning can be understood – 
compound interest claims would be a huge payment by HMRC, resulting in massive loss to the 
exchequer. In response to the decisions in the lower courts, HMRC introduced a limitation to 
the recovery of overpaid interest by an award of restitution. 
 
The limitation is by way of applying a high rate of 45% corporation tax to the interest 
recovered, introduced by s38 FA (No2) 2015, which amends Part 8C CTA 2010. With the 
current rate of Corporation Tax being 20%, this is a significantly higher rate being applied to 
recovery of interest by restitution. Two issues need to be considered here, whether the sum 
recovered should be taxable at all, and then whether a high rate of taxation is justified.  
The first issue is the basis on which the sum is taxable. In Littlewoods Retail Lts v HMRC (no 
2)126 HMRC argued that its liability to repay the interest through a claim in unjust enrichment 
should be reduced to take account of the fact that, had the VAT not been overpaid, the taxpayer 
would have had a higher liability to corporation tax in previous years. This argument was 
rejected and Henderson J held that such a defence could not apply to HMRC, because it would 
be allowing HMRC to deny their enrichment based on the fact that they would have received 
the benefit another way in any case. This was not a tenable argument under Community law.127 
It has previously been held that the right to recover interest on overpaid tax is a Community 
law right128 and that only defence to a claim of overpaid tax by a tax authority can be a passing 
on defence.129 Explicitly, the CJEU has held that it cannot be a defence to refusal to reimburse 
overpaid tax on the basis that other taxes were abolished giving the taxpayer a saving.130 
Henderson J held that this equally applied even where no such abolition had taken place – a 
counter-factual defence such as this could not exist. The VAT was in fact overpaid and 
therefore corporation tax was not due on the sum and thus there is no actual set-off which 
HMRC can claim. In fact, Henderson J also doubted that a purely domestic claim could not be 
limited in this way either, as it would prevent the full use value of the overpaid tax from being 
claimed, as required by restitution.131 
 
Mitchell has argued that in fact, this reasoning can be taken further – that this situation can be 
likened to HMRC levying tax without Parliamentary authority. HMRC is arguing that had the 
VAT not been paid illegitimately, then they would have been able to collect the money in 
                                                           
shift in the objective measure of the time value of money’ [2015] RLR 92; C Mitchell “Recovery of Overpaid 
Tax Under English Law” (October 1, 2016). Available at SSRN: https://ssrn.com/abstract=2847060 
125 Sempra Metals v IRC [2007] UKHL 34. 
126 [2014] EWHC 868 (Ch) and [2015] EWCA Civ 515. 
127 [2014] EWHC 868 (Ch) at [418]-[434]. 
128 Case C-591/10, Littlewoods Retail Ltd and Others v Her Majesty's Commissioners for Revenue and 
Customs, [2012] STC 1714 
129 Case C-398/09, Lady & Kid A/S and others v Skatteministeriet, [2012] STC 854, Littewoods (No 2) 
Henderson J at [421]-[423]. 
130 Case C-398/09, Lady & Kid A/S and others v Skatteministeriet at [26]. 
131 Littewoods (No 2) Henderson J at [426]. 

https://ssrn.com/abstract=2847060
http://www.bailii.org/cgi-bin/redirect.cgi?path=/eu/cases/EUECJ/2012/C59110.html
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another manner which was legitimate. However, it is established law that Parliament cannot 
collect taxation without valid authority from Parliament,132 and HMRC is precluded from 
arguing that later authority from Parliament acting retrospectively is sufficient to claim tax. 
There must be Parliamentary authority for collection of the tax at the time relating to the 
liability of the tax arising. This argument is difficult to argue against and in fact, can be taken 
further to argue that the tax itself recovered should not be taxed. HMRC contends that where 
the overpaid tax is recovered, it can be taxed according to the years to which it relates, as the 
corporation tax receipts in those years would have been higher. In Shop Direct Group v 
HMRC,133 HMRC argued that a recovered payment of overpaid VAT should be liable to 
corporation tax and the court upheld the claim by HMRC.  
 
However, this is the application of a counter-factual scenario. The VAT was in fact overpaid 
and thus the corporation tax receipts were not in fact higher than they should have been. To 
apply the tax on receipts which were not in place is to offend the principle in Bowles. The 
legislation cannot act to tax receipts which were not in place at the time of levying the tax. This 
is a different question to whether the recovered tax can now be taxed as a receipt in the hands 
of the taxpayer. On this point, it is submitted that the funds now form a taxable receipt, at the 
point of recovery, on which corporation tax can be levied. The same reasoning is applied to the 
interest – it was not in fact received in the previous years and thus cannot be taxed as it were. 
This does not prevent a charge to tax on the interest in the current year, to which any receipt of 
interest would be subject. For VAT claims, this is now of lesser importance, as it has been 
established that overpaid VAT cannot be subject to a separate claim of interest, but for common 
law claims there is no such restriction, although it is submitted that such claims can legitimately 
be restricted to simple interest rather than compound interest further to the Supreme Court’s 
judgment in Littlewoods (No2). 
 
HMRC cannot be seen as arguing for a taxability in the year of recovery though, as the 
enactment of Part 8C in its current form can only be justified by allocating those receipts to 
historic years. Part 8C applies a much higher rate of corporation tax to recovered sums than the 
current rate in force of 20%, as discussed above. In the explanatory notes to the Finance Bill 
(No 2) 2015, it is explained that  the higher rate needs to be applied to take into account “the 
number of years over which the overpayments were made, the fact that any such awards would 
be calculated on a compound basis and the historic corporation tax rates that applied during the 
years to which these claims relate." Furthermore, a Tax Information and Impact Note published 
on 21 October 2015 stated that the policy objective of Part 8C higher rate of interest is justified 
because otherwise “interest would be taxed at the current historic low rate of Corporation Tax. 
This measure ensures that the rate of Corporation Tax applicable to payments of restitution 
interest made by HMRC reflects both the rates of Corporation Tax over the period to which 
typical awards relate, and the effect of compounding interest not taxed in the year to which it 
relates. This is a unique set of circumstances and this measure ensures that recipients of such 
restitution interest payments do not enjoy an unfair tax advantage at the expense of the public 
purse." 
 
It can therefore be seen that HMRC considers the point one of fairness – that the taxpayer 
should not benefit from the current low rate of corporation tax when these sums, had they been 
received at the time to which they relate, would have been subject to higher rates of tax. Such 
counter-factual applications of tax legislation simply cannot accord with the Bill of Rights. 

                                                           
132 Bowles v Bank of England [1913] 1 Ch 57, applying Article 4 Bill of Rights 1689/ 
133 [2016] UKSC 7. 
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Thus, whilst the legislation itself gives Parliamentary authority for the levy of a 45% rate of 
tax, this itself cannot be justified. It can be argued that an effective remedy for the recovery of 
interest is not available when Part 8C imposes such a high rate of tax and thus the measure 
cannot be compatible with Community law. It cannot be said to provide an “adequate 
indemnity” as required by the CJEU in such cases.134 Furthermore, with compound interest no 
longer being required, and one of the justifications for the legislation being the compound 
interest payment, it is difficult to argue the legislation has a sound basis and can legitimately 
be applied.  
 
In BAT Industries Plc v HMRC [2017] UKFTT 558 the validity of Part 8C, as amended, was 
at issue. Here HMRC sought to reduce the amount of the claim (approx. £1.2bn including 
compound interest) by the tax levied by Part 8C. The taxpayers claimed that the provisions are 
contrary to the principle of effectiveness, legitimate expectations and proportionality, as well 
as being in breach of the ECHR Article 1 (Protection of property) and Article 6 (right to a fair 
trial). It should be noted that it appears the arguments above stipulating no Parliamentary 
authority for the tax, were not made. 
 
The Tribunal held that the legislation does not breach the principle of effectiveness, because 
the mere incidence of a tax on a compensatory award is legitimate to the extent that it is not 
confiscatory.135 One issue with the judgment is that Judge Roger Berner considered that the 
taxation here is not confiscatory because it has a rational basis. This rational basis being the 
fact that it is difficult to apply the exact rates of tax for each year to any given taxpayer and 
therefore the 45% arrived at was done so rationally.136 However there is no principle of 
Community law allowing breach of the principle of effectiveness where the breach is 
“rational”, which is another way of putting the argument of the judge in this case. In other cases 
explored in the judgment, it has been held by the CJEU that to levy a tax eliminating the 
requirement to repay the overpaid tax amounts to a perpetuation of the primary 
discrimination.137 The judge in this case drew a distinction between the substantive award of 
the recovery of the overpaid tax, as in Nicula, and a situation such as this, where the payment 
is concerned with the compensation further to the overpaid tax itself being recovered. This 
seems to be an arbitrary distinction. It is submitted that whilst in this case the overpaid tax can 
be recovered, the extent to which it is limited by a higher rate of tax than normal perpetuates 
the discrimination just as much as a restriction on the tax itself would do. The rate of 45% itself 
may have been arrived at rationally, as discussed at length in the judgment, but this does not 
mean it cannot offend the principle of effectiveness.  
 
The claims brought based on the ECHR were also rejected – Article 6 because it has been held 
that it cannot apply to tax disputes such as this138 and Article 1 on similar bases to the 
effectiveness arguments. In the conclusion on the latter issue the judge reiterated the fact that 
the tax is rational, and the arguments made on Article 1 are perhaps susceptible to the same 
weaknesses as the effectiveness arguments discussed above.  
 

                                                           
134 Case C-591/10 Littlewoods Retail Ltd and Others v Her Majesty's Commissioners for Revenue and 
Customs [2012] STC 1714 ("Littlewoods (CJEU)") 
135 BAT industries plc v HMRC [2017] UKFTT 558 (TC) at [180] and [181]. 
136 Note there is much discussion of the expert evidence in the case on this point. 
137 (Case C-331/13)Ilie Nicolae Nicula v Administraţia Finanţelor Publice a Municipiului Sibiu Adminisţia 
Fondului pentru Mediu  [2015] 1 CMLR 977. 
138 Case 44759/98 Ferrazzini v Italy (2001) 31 EHRR 19. 
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The issues around Part 8C are likely to take some time to unravel in the courts139, and the issue 
of whether HMRC is liable pay compound interest is not an insignificant issue for its validity. 
Along with constitutional questions, it seems another case of rushed legislation to limit claims 
in relation to which HMRC considers it may have significant payouts. The reasoning for such 
legislation can be understood, but the way in which it operates and has been brought in is 
extremely problematic. Perhaps a levy of tax on repaid tax and interest at current values would 
be much more effective, have legal standing, and not be subject to prolonged expensive 
litigation. 
 

6. Conclusion 
 
The problem for HMRC in relation to overpaid tax is clear. It has been a huge industry, made 
much easier by the digital environment, to claim overpaid tax. This has been the case even 
where the taxpayer has felt no “loss” as such, acting almost as a surrogate for tax avoidance 
schemes as a means of business for some firms.140 HMRC has attempted to use defences141 and 
also these statutory limitations discussed above. Whilst the rationale for them is clear and can 
be understood in the context of ensuring security for the exchequer, the manner in which this 
has been done is extremely problematic. Not only has it has caused much litigation, which is 
likely to continue for some time,142 it causes conceptual issues to arise in the tax system, such 
as imbalances between the taxpayer and HMRC, and a dual system of taxation for domestic 
and EU situations. Whilst Brexit may limit the effect of this to some extent, given the historic 
nature of some claims, this may continue for some time. It may also have knock on effects for 
other areas of taxation. 
 
One further issue which could link the different statutory regimes, is the fact that the CJEU has 
found it incompatible with Community law to put in limitation periods which specifically limit 
the consequences of a judgment of the Court to the effect that national legislation concerning 
a specific provision of tax legislation is incompatible with Community law.143 This was 
decided specifically in relation to limitation periods and has been interpreted fairly narrowly. 
However, it is submitted that this statement could be taken more widely to mean that it cannot 
be compatible with Community law to restrict claims by legislation in answer to national 
                                                           
139 Judicial review of the provision is being sought in R(on the application of Imperial Chemical Industries Ltd) 
v HM Treasury [2016] EWHC 279 (admin), but the review has been stayed pending the outcome of BAT 
Industries plc v HMRC [2017] UKFTT 558 (TC). It remains to be seen whether this claim will be resurrected in 
the wake of the judgment in BAT. 
140 See C Mitchell “Recovery of Overpaid Tax Under English Law” (October 1, 2016). Available at 
SSRN: https://ssrn.com/abstract=2847060 
141 A detailed discussion of defences has been outside the scope of this paper, but for discussion on these see for 
example the passing on defence, counter factual defences  and the change of position defence: Jazztel v HMRC 
[2017] EWHC 677 (Ch); A. Burrows, The Law of Restitution (2nd ed., Butterworths LexisNexis, Oxford, 2002) 
510-529; P. Birks Unjust Enrichment (2nded., OUP Oxford, 2005) 208-221; C Mitchell ‘Counter-factual 
arguments against Woolwich Liability’ in A Dyson, J Goudkamp, F Wilmot-Smith (eds) Defences in Unjust 
Enrichment (Bloomsbury 2016). 
142 In recognition of the fact that there are principles of law which must be determined in such cases and which 
may take some time to litigate, s234 FA 2013 was introduced, which restricts the courts ability to make orders 
for interim payments in tax cases to very limited circumstances, if there is a point of law which may continue to 
be in dispute. Thus the requirement for HMRC to pay taxpayers will only arise when litigation has ended. This 
brings up issues of imbalance between the taxpayer and HMRC again, although it should be noted that HRMC 
considers this brings overpaid tax claims into line with other tax litigation, as seen in the Explanatory notes to 
FA 2013 available at http://www.legislation.gov.uk/ukpga/2013/29/notes accessed on 19th March 2018. 
143 Marks & Spencer v Customs and Excise Commissioners (Case C-62/00) [2002] STC 1036. Aprile Srl v 
Amministrazione delle Finanze dello Stato; [1998] ECR I-5311 at [28] and Dilexport Srl v Amministrazione 
delle Finanze dello Stato [1999] ECR I-579 at [41] and [42].  
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provisions being found incompatible with Community law. It is again a problem of 
perpetuating the discrimination. Many of the provisions brought in would fall foul of this, as 
they have been brought in specifically to deal with the consequences of CJEU decisions. If, to 
provide an effective remedy, the right which exists at the time of the claim must be protected, 
then legislation brought in to restrict that cannot be compatible with the principle of 
effectiveness. This argument has not been dealt with comprehensively by the courts in relation 
to these limitations, but as claims start to fail, as has been seen with Littlewoods (No 2) and 
BAT, it is likely that such a point may be argued more vociferously. It was brought up in BAT, 
however the judge declined to look behind the legislation into why it was introduced.144 It 
seems this approach is susceptible to attack and the whole system of statutory limitations 
brought in can be attacked on this basis, to the extent that a provision contrary to Community 
law is at the heart of the claim. 

                                                           
144 BAT Industries plc v HMRC [2017] UKFTT 558 (TC) at [42]. 


