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Tax system integrity and director’s obligations 
• The background:

• Risk determined by directors

• Need for tax risk management processes (required by courts and ATO and ASIC)

• Breaches of tax laws can have serious consequences for corporation and directors

• Outside factors beyond control of directors

• Media

• Actions of regulators

• BEPS leading to CbCR

• Industry standards and codes of conduct

• Hanrahan- tendency for regulatorsto look on directors as gatekeepers of corporate compliance. 



Tax system integrity and director’s obligations 
Issues considered

First, can a breach of the tax laws by a corporation lead to personal liability of a director under 
the Corporations Act 2001 (Cth) (Corporations Act).  This deals only with the corporate law 
duties of care and diligence and good faith, which, for tax purposes, are arguably the most 
important duties imposed by the Corporations Act on directors. Second does the ability of the 
tax regulator to interrogate massive quantities of information almost instantaneously 
(something humans are incapable of doing) from sources throughout the world impact on the 
risk faced by directors of breaching both the tax laws and the Corporations Act.  The author 
argues the answer to both is yes. 



Tax system integrity and director’s obligations 
Limitations and assumptions

• ATO and ASIC can act together (Bolton case)

• The breaches of the tax laws are those that carry substantial penalties, both monetary and 
reputational for company

• Limited to MNCs that aresignificant global entities but has consequences for all corporations

• Data protection, taxpayer confidentiality, and the vexed question whether the use of data mining 
and data analysis software by the tax regulator breach the privacy or human rights or tax laws 
are the subject matter of other research by the author. 



Duty of care and diligence
• Directors must exercise their powers and discharge their duties with the degree of care and 

diligence that a reasonable person would exercise if they were a director or officer of a 
corporation in the corporation's circumstances; and occupied the office held by, and had the 
same responsibilities within the corporation as, the director or officer-s 180

• Determine breach by by balancing the foreseeable risk of harm against the potential benefits 
that could reasonably have been expected to accrue to the company from the conduct in 
question-Vrisakis v Australian Securities Commission [1993] WASC 438 (Ipp J)

• Australian Securities and Investments Commission v Cassimatis (No 8) [2016] FCA 1023
(Edelman J

• includes harm to all the interests of the corporation including its reputation and its interests 
which relate to compliance with the law. (Strarbucks example)

• The factors to be considered are not to be balanced or weighed as though by a common 
metric

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2016/1023.html


Duty of care and diligence 
• The conduct in question, must take place from the perspective of the corporation’s 

circumstances and the office and responsibilities of the director

• A breach of the duty can give rise to pecuniary penalties and disqualification from acting as a 
director

• It is not possible to ratify a statutory breach.

• An actual breach of some statutory duty is not necessary. 

Directors must be aware of the financial status of the company (this includes tax) and ensure 
that there is nothing amiss. They must satisfy themselves that the company is being properly 
run.  Directors must be familiar with the fundamentals of the business in which the corporation is 
engaged (including tax) and must keep themselves informed about the activities of the 
corporation.  They must conduct general monitoring of corporate affairs and policies by ensuring 
their regular attendance at board meetings.



Duty of good faith
• Same objective test as with care and diligence

• This provision is breached even if the director subjectively believes that his purpose is proper. 
The function or responsibility of directors is a question of fact.  The test for a breach is to be 
determined from the standpoint of the objective observer with knowledge of all relevant facts and 
circumstances

• If the directors consciously fail to monitor or oversee the corporation’s operations and are thus 
disabled from being informed of risks or problems requiring their attention, liability follows

• It is a breach if a director acts with the intent to violate applicable positive law, or where he 
intentionally fails to act in the face of a known duty to act, demonstrating a conscious disregard 
for his duties

Can a breach of the tax laws constitute a breach of these duties?  On an overview of all the 
forgoing the inevitable ANSWER IS YES.



CbCR and risk
• To enable them to properly perform their function of ensuring taxpayers comply with the tax laws 

regulators have adopted risk assessment policies to identify risks to the revenue. 

• Availability of data has increased to such an extent that humans ae unable to deal with it.  Sources 
include CbCR

• The result is that regulators now resort to computers to analyse this data and to predict if there is   
potential risk to the revenue based on anomalies or outliers in the information received concerning 
taxpayers.  The function of the data analysis software is to make these types of predictions. Data 
analysis software makes use of what are described as algorithms. 

• Ongoing advances in these tools

• The OECD advocates the use of this type of software on the information received as a result of the 
CbCR process and describes 19 risks that may be highlighted through its use

• The OECD was acutely aware of regulators potentially using the information obtained for purposes 
other than that for which the process was designed



CbCR and risk
• ATO significantly expanded on this-over 100

.  Compliance with VAT/GST requirements further enhances the ability of the regulator to obtain 
information and can be utilised for income tax purposes. 

• The regulator has access to social media and all public posts on these and other sites which 
constitute part of the data available to it.  Includes things like postings by executives and senior 
managers and even other staff concerning the corporation; details of job descriptions also give 
information about what a corporation is doing and would enhance the regulators knowledge of the 
taxpayer. 

• To date very little, if anything is known about the markers that have been used to identify risk in 
areas of international taxation or the sources or accuracy of the information accessed under 
CbCR. 

• The use of these flags by the ATO suggests it has adopted a strategy designed to anticipate 
issues before audit and to resolve them as expeditiously as possible.  This of course does not 
preclude litigation if necessary



CbCR and risk
• Details of the algorithms used by the ATO are also not known. In a presentation on 14 March 

2018 Anthony Siouclis, an Assistant Commissioner in the ATO was asked about these

• Declined

• gaming by taxpayers?

• Overreaching by regulator

• The accuracy and source of the data is also an aspect that needs to be considered

• ATO contends it goes to some lengths to validate data

• CbCR and the inability of legislatures to enact comprehensive and effective tax laws that target 
the income sought to be taxed. 

• There can be no doubt that the use of data analytics on CbCR data significantly increases the 
risk of a breach of the tax laws generally and more specifically a breach of these anti avoidance 
measures. 



CbCR and risk
• Being identified as a possible risk may build an inherent bias in the auditor 

• With CbCR in operation the regulator must accept as correct the information received from third 
parties –onus on taxpayer to show wrong

• Multinationals are also struggling to understand the appropriate narrative to provide in annual 
country-by country reports

• Not all jurisdictions have the same requirements as to the documentation that must be furnished 
or the same information to be filed which increases exponentially the risk faced by corporations.  
Fact A may have a meaning or consequences in Australia but a different one in some other 
jurisdiction.  There are also differences as to timing as to when and what must be reported; the 
format of such information; and the tests used to establish the validity of the information 
received. 



CbCR and risk
• Companies must be ready to respond to queries at any time of the income year and not just 

after a return is submitted to the regulator

• advocate for an enforceable charter of taxpayer rights

• The risks faced by directors and corporations increase even further due to increased scrutiny 
from authorities with reduced response times

• Conclusion
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