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This Study 

• Compares two events: 
– The ‘Panama Papers’ 
– Tax treatment of facilitation payments 

• To address the question of whether 
international pressure or national concerns 
are more likely to generate regulatory change 

 



Is New Zealand Corrupt? 
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The Problem – Part 1 

• Denied a deduction for a bribe (s 45 ITA 2007) 
• Except in certain circumstances (s 105C(3) 

Crimes Act 1961): 
– Sole/primary purpose of ensuring/expediting 

performance by a foreign public official of a 
routine government action and 

– Benefit is small 

 



The Problem – Part 2 

• Panama Papers 
• In NZ the tax residence of the settlor 

determines the tax treatment of a trust and 
whether the trust’s foreign sourced income is 
taxable in NZ (s HC 10 ITA 2007) 

• Follows general principle that non-residents 
are not taxed on non-NZ sourced income 



The Problem (Part 2) Continued 

• Well-established industry in NZ facilitating 
non-NZ residents to establish/maintain foreign 
trusts in NZ 

• Criticism of whether NZ is a tax haven in 
relation to foreign trusts 



What is a Tax Haven? 

• No or nominal tax on the relevant income;  
• Lack of effective exchange of information;  
• Lack of transparency; and  
• No substantial activities.   

 



Is NZ a Tax Haven?   

• New Zealand is an ‘attractive haven’ for 
offshore trusts (NZ Law Commission) 

• The New Zealand tax system is structured in 
such a way that provides for the country to be 
‘used as a tax haven’.  (Littlewood, 2016) 

• ‘New Zealand is not a tax haven in general, 
but in respect of these foreign trusts, it 
operates as a tax haven’ (Russell, 2016).  
 



•  If a “tax haven” is defined as meaning “a 
jurisdiction that does not tax incomes”, then 
plainly New Zealand is not a tax haven. A 
more meaningful definition, however, is that a 
tax haven is “a jurisdiction that allows itself to 
be used by non-residents as a means of 
avoiding the tax that they would otherwise 
have to pay in their home countries”. By this 
definition, New Zealand is plainly a tax haven 



Disclosure 

• Until 2006 no ongoing disclosure 
requirements for foreign trusts 

• Disclosure requirements introduced for 
Australian trusts in 2006 

• Where settlor is resident anywhere other than 
Australia – trustee is not obliged to supply 
anything other than name of trust on initial 
registration to Inland Revenue.  

• No ongoing disclosure requirements 



Analysis 

• 22 released submissions to the foreign trusts 
inquiry (the Shewan Inquiry) 

• 23 submissions to the Organised Crime and 
Anti-Corruption Legislation Bill 

• Different responses: 
– Foreign Trusts: came to light early 2016; Inquiry in 

April 2016; Report complete June 2016; largely all 
(20) recommendations agreed to 

– Facilitation Payments: no changes 
 



What is different 

• Focus on reputation in the foreign trusts issue 
– Most submitters indicated concern about damage 

to NZ’s reputation for being a country with low 
levels of corruption 

• Higher profile of foreign trusts issue / greater 
public awareness 

• Who gains / loses from the policy? 
• Focus 



Conclusion 

• Sunlight is indeed a good disinfectant – as is 
being seen to be a ‘good global tax citizen’ 

• Greater media attention to, and public 
awareness of, the issue of facilitation 
payments appeared to play a significant role in 
the quick and thorough Government response 
to the Panama Papers issue 

• Facilitation payments remain deductible for 
tax purposes 
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