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In his analysis column on 25 November 2016 Sydney Morning Herald journalist Michael Janda1 opined 
that to retain its high credit rating it may be time for the Commonwealth to look at new revenue 
measures.  He indicated that the Commonwealth is stymied by opposing political forces and has, to 
date, focused on savings measures rather than revenue measures but has been unable to get those 
savings measures through a hostile Senate.  
 
Janda suggested that relief might be found in what he termed “a blast from the past” and that 
“[r]esurrecting inheritance taxes could breathe life into an ailing federal budget”.  He rightly reminded 
us that death duties were part of the tax mix until Queensland removed them in the 1970’s apparently 
causing a flock of older Australians to Queensland and forcing other states to follow suit. 
 
This has left Australia, “…in the minority of developed nations”.  Over half of the OECD’s 35 members 
retain estate duties in one form or another.   
 
The popular wisdom is that a country with capital gains tax does not need an inheritance tax or death 
duty – but many significant economies have both, not least the United Kingdom where receipts for 
Inheritance Tax were £3,402 million in 2013/14 and rose in 2014/15 reaching £4,673 million in 
2015/16.2  The total 2013/14 collection amounted to £584,469 million3 thus the inheritance tax 
contributed 0.6% of UK tax revenue. This may not seem much of a contribution but the fact of the 
inheritance tax will have “liberated” stored wealth by prompting those who plan their estate to 
dispose of assets to their heirs before death. As a result, there will likely be taxable income (if the 
transferred wealth is invested) or taxable expenditure (if it is spent) associated with those disposals.  
In his Australia Institute discussion paper4 David Richardson also advocates the adoption of a tax on 
deceased estates or inheritances. He predicts a revenue yield (if an aggressive Belgian style of tax were 
imposed)5 of $5.5 billion pa in Australia and reminds us that the Henry Review said:   
 
“A tax on estates would fit well with Australia’s demographic circumstances over the coming 
decades. Over the next 20 years, the proportion of all household wealth held by older Australians 

                                                           
1 Michael Janda, “Inheritance tax: Combining the two certainties of life”, Sydney Morning Herald 25 November 2016. 
2 See HMRC, “Inheritance Tax Statistics 2013-14”, 29 July 2016, 
https://www.gov.uk/government/statistics/inheritance-tax-statistics-commentary. 
3 OECD Revenue Statistics UK 2016. 
4 David Richardson, “Surprise me when I’m dead”, The Australia Institute Discussion Paper, February 2016.  
5 A tax on this scale is not advocated here. 
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is projected to increase substantially. Large asset accumulations will be passed on to a relatively 
small number of recipients.”6 
 
The point about “liberating” wealth is one worth stressing. Taxes imposed on estates at the time of 
death are not only a source of revenue, they are an incentive to dispose of wealth to loved ones and 
good causes.  This releases the value of stored (and often idle) assets into the economy and limits the 
extent to which wealth can be stored up over generations.  Taxing this wealth is also a significant way 
of addressing inequality.  Piketty has observed that:  
 
“Whenever the rate of return on capital is significantly and durably higher than the growth rate of the 
economy, it is all but inevitable that inheritance (of fortunes accumulated in the past) predominates 
over saving (wealth accumulated in the present). In strict logic, it could be otherwise, but the forces 
pushing in this direction are extremely powerful. The inequality r > g in one sense implies that the past 
tends to devour the future: wealth originating in the past automatically grows more rapidly, even 
without labour, than wealth stemming from work, which can be saved. Almost inevitably, this tends 
to give lasting, disproportionate importance to inequalities created in the past, and therefore to 
inheritance.”7 
 
Piketty’s observation is hedged with qualifications and assumptions, but the argument remains 
persuasive that taxing inheritances can contribute to addressing aspects of inequality.  Holding wealth 
perpetually in wealthy families and thus concentrating economic power through inheritance not merit 
might be described as “choosing the 2020 Olympics team by picking the eldest sons [and daughters] 
of the gold medal winners in the 2000 Olympics.”8 
 
For these reasons; i.e. revenue yield; redistribution and equality; and economic stimulus it is suggested 
that the introduction of a tax on the assets of those who have died ought to be added to the tax mix. 
 
Some history 
The idea of an estate duty or inheritance tax is, of course, not new.  Australia used to have such taxes.9 
They were levied at the state level and also at the federal level.  Experience with state based taxes of 
this sort suggests that it may be better to levy a federal tax alone. 
 
The Federal estate duty used to apply at rates ranging from 3% (on the first $20,000) to 27.9%, (on 
assets over $1m) on a sliding scale.  There was a threshold which took account of whether there was 
s surviving spouse ($50,000) and was even more generous ($98,000) for the estates of primary 
producers.10  The federal estate duty raised $83.6m in the 1976 financial year11 with another $10.3m 
in gift duty.12 States levied gift probate and succession duties that raised $226.9m in the same year.13 
 
Why, then, were these taxes abandoned?  According to Pedrick there were three main problems that 
gave rise to the political swell against our estate taxes: thresholds were too low and rates too high 
                                                           
6 David Richardson, “Surprise me when I’m dead”, The Australia Institute Discussion Paper, February 2016, p 1 
quoting Australian Government (2010) Australia’s future tax system: Report to the Treasurer, December 2009, Part II 
Vol 1, p 137. 
7 Piketty, Thomas and Arthur Goldhammer, Capital in the Twenty-First Century Harvard University Press, 2014. 
EBSCOhost, pages 377-378. 
8 Attributed to Warren Buffett commenting on the Bush plan to repeal the US inheritance tax (see Alice Thomson “I’ve 
changed my mind on inheritance tax” The Telegraph 1 Feb 2008). 
9 Federally imposed by the Estate Duty Assessment Act 1914 with a significant adjustment for inheritances by 
surviving spouses or in the case of primary producers in the Estate Duty Assessment Amendment Act 1976. 
10 See Australian Bureau of Statistics, Year Book Australia 1977 and 1978 pp 600-602.  Thresholds changed slightly 
but rates did not between 1941 and 1976.  
11 Australian Bureau of Statistics, Year Book Australia 1977 and 1978 p 601. 
12 Ibid. 
13 Id, p 616. 
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especially for times of high inflation; high land values were coupled with   low returns on agricultural 
land; estate taxes were easy to avoid by the well-advised and were “…paid principally from the estates 
of those who died unexpectedly or who had failed to attend to their affairs with proper skill”.14 
 
These features and the unpopularity they engendered, coupled with the tax competition inherent in 
the Australian federal system, led to their end – and swiftly.15  These features are therefore also things 
to avoid if we did reintroduce taxes on deceased estates. 
 
The estate duty/inheritance tax choice 
A significant choice to be made when taxing deceased estates is that between estate duty and 
inheritance duty.  An estate duty would ordinarily tax the net value of a deceased estate after taking 
into account liabilities and the tax would ordinarily apply only if the estate exceeds a certain threshold.  
All heirs of the estate thus bear a portion of the estate duty. This is probably the simplest approach. 
 
An inheritance tax works in a similar manner but the tax is borne only by heirs that are subject to the 
inheritance tax and it makes a difference who is inheriting.  This approach makes it easier to provide 
tax shelters for surviving spouses, dependent minor children and other dependants as appropriate.  
Under an inheritance tax the burden on the estate may be limited or even deferred until the last 
dependant of a family economic unit has died.  This may seem the kindest approach. 
 
That there should be concessions and shelters from such a tax is certain as such taxes tend to be 
unpopular – principally because the idea of taxing at the time of death is unpalatable to the public.  
There may be a link between this unpopularity and the rates and thresholds applicable and thus it 
would need to be clear that the estate duty should affect only very large estates and will apply at a 
rate which for the wealthy ought not to be so high that it encourages large scale avoidance. These 
topics are discussed next. 
 
Rates and thresholds 
The rate at which estate duty applies is important, as is the threshold at which the duty applies.  Some 
examples follow16: 
  

                                                           
14 Pedrick, Willard H., “Oh! To Die Down Under! Abolition of Death and Gift Duties in Australia” , 35 (1981) Tax 
Lawyer 113 at 114 quoted in Gilding M., “The Abolition of Death Duties in Australia: A Comparative Perspective”, 
2010 Annual Conference, The Australian Sociological Association at 3. 
15 E Law authors – “Review of Western Australian State Taxes – Chapter 5” (1994) Murdoch University Electronic 
Journal of Law 1 (4) 1994 .  “Premier Joh Bjelke Peterson (as he was then) first supported exempting interspousal 
transfers from gift and death duties. In 1977 he abolished it altogether. …. a loss to the Queensland treasury of about 
$25M per year. The other States felt threatened. There was mounting concern about a drain of capital from their state 
to Queensland. The Commonwealth and the other States followed several years later abolishing their respective 
death and gift duties.” 
16 Rates and thresholds obtained from IRAS, SARS, HMRC and Revenue IE websites. 
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Country Threshold/s Rate Notes 
Singapore17  SGD 9,000,00018 5%  5% rate applies up to 

SGD21,000,000 then 10% 
S Africa Rand 3,5000,00019 20%  
United Kingdom20 
(inheritance tax) 

GBP325,00021 
(If the home is donated 
to the children this 
increases to £425,000) 

40% Unused portions of 
threshold may be 
acquired by surviving 
spouse/partner. 
Threshold can reach 
GBP850,000 

Ireland 
(inheritance tax) 

Children of deceased 
€310,00022 
Parents, siblings/their 
children, 
grandchildren  
€32,500 
Others €16,250 

33%  

Belgium23 Based on categories: 
• spouse, direct 

descendants and 
ascendants  

• siblings 
• parents’ siblings 

and their 
descendants 

• others 

€0 - €50,000 - 3% 
rises 
progressively  
≥€500 001 – 30% 

Belgian rates are complex 
and regional. In Brussels 
they can reach, where 
there is no familial heir 
involved, 80 % - assets ≥ 
€175 00024 

 
The rate and model proposed here would be an estate duty at rates much lower than those in the 
table. It is important to this author that the tax be imposed on those who are unarguably able to afford 
it, and at a reasonable rate. To do otherwise will simply generate the hysterical enmity sometimes 
encountered for the GST.  
 
Avoidance  
Estate taxes have been prone to avoidance practices such as giving away possessions prior to death 
so as to reduce the value of the deceased estate to a minimum by the time of death.  Other avoidance 
techniques might include the purchase of annuities with capital to ensure an aged pension but reduce 
the value of the estate, establishment of family trusts to hold assets etc.   
 
This might be welcomed because it is at least cascading wealth.  Furthermore, these techniques are 
neither new nor particularly challenging to legislate for and it is a standard integrity measure to 

                                                           
17 Repealed in 2008. 
18AUD 8.56m. 
19AUD 349,000. 
20 Sundry exclusions apply exempting inheritance by spouses, excluding the value of the marital home up to a 
threshold etc. 
21AUD 560,000. 
22AUD 462,000. 
23 Sourced from Confédération Fiscale Européenne (http://www.cfe-eutax.org/taxation/inheritance-tax/belgium). 
Example rates are for the Brussels region. 
24 Detailed tables of succession tax rates in the Brussels, Flemish, and Walloon regions can be found in Ernst & Young, 
International Estate and Inheritance Tax Guide (2013) pp 16 - 19.    

http://www.cfe-eutax.org/taxation/inheritance-tax/belgium
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accompany an estate or inheritance tax with a gift tax25 to ensure donations are also subject to duty 
or to expand the scope of the estate duty to recognise transfers made for inadequate value within a 
certain number of years before death.  In the UK for example, recipients of gifts are charged 
Inheritance Tax if the deceased gives away more than £325,000 in the 7 years before their death. 
Retrospective review of disposals is feasible and common even in other areas of law like insolvency. 
 
As for the purchase of annuities in lieu of holding assets with which to generate retirement income 
this poses a problem as estate duty would obviously encourage the purchase of annuities by retirees 
who are inclined to minimize estate duty and maximise certainty of retirement income.26  To attempt 
to include the value of the unused portion of an annuity in the value of the deceased estate would be 
potentially harsh because entitlement usually ceases on death and so some kind of actuarial valuation 
of the amount of annuity unused would lead to taxing an amount that does not actually exist. Not 
taxing the value of an annuity at death would undermine aspects of the estate duty. The problem 
might perhaps be addressed by imposing a tax on retirement annuities that captures some of the 
potentially lost estate duty. 
 
The problem with trusts and avoidance 
It is standard practice in many jurisdictions with taxes that arise at the time of death for estate plans 
to use trusts to hold wealth so as to disburse it to beneficiaries and be able to continue to do so after 
the creator of that wealth has died.  There are many possible responses to this understandable 
behaviour.  One is to remove incentives such as to provide a shelter for bequests intended to support 
dependants like minor (or older but immature) children and the surviving spouse/partner.  If the 
amount of the tax might be reduced to take account of necessary allowances made for the care of 
loved ones, the incentive to lock into a trust structure before death would be removed.  A 
testamentary trust and lower rates of estate duty would achieve the desired effect.  In some 
jurisdictions, the needs of family are catered for by varying the rates or thresholds to allow the 
deceased to provide for them.  The table above refers to lower rates in Ireland and the United Kingdom 
designed to encourage provision for family. In Belgium, the rate can be as high as 80% for beneficiaries 
who are not family and less than half that for substantial inheritances by family.27  This is the power 
of an inheritance tax over an estate duty. 
 
It may also be possible to amend the rules governing taxation of trusts to make them generally 
unattractive as a tax shelter. This is something that has been on the tax reform table for many years 
and a full discussion of this is probably beyond the scope of the current topic. An inheritance tax might 
motivate more legislative work in this area. 
 
Should none of these approaches be attractive, it may also be possible, if somewhat draconian, to 
recognise in the value of the deceased estate some of the value that the deceased has created within 
a trust through direct and even indirect settlements on the trust. Finally, given Australia’s recent and 
long standing track record on this, it is not beyond belief that an anti-avoidance rule could also be 
crafted to discourage the more egregious forms of tax avoidance through death duty planning using 
trusts and similar structures. The threat posed by trusts is one that can be overcome if the legislator 
is prepared to grasp that nettle and deal with it. 
 
Protecting the family business and the family home 
It would be perverse indeed to suggest that the economic stimulus associated with death duties is a 
reason to adopt them and then to ignore the need to preserve viable business activities and structures 

                                                           
25  For example, the Irish tax is termed “Gift and Inheritance Tax (Capital Acquisitions Tax – CAT)”. 
26 Interesting modelling associated with this may be found in Monisankar Bishnu, Cagri S. Kumru and Arm 
Nakornthab “Optimal Inheritance Tax under Temptation”, CEPAR, ARC Centre of Excellence in Population Ageing 
Research Working paper 20-16/16. 
27 See Confédération Fiscale Européenne (http://www.cfe-eutax.org/taxation/inheritance-tax/belgium). 

http://www.cfe-eutax.org/taxation/inheritance-tax/belgium


                                                                  
 

business.unsw.edu.au                            

CRICOS Code 00098G 

post death.  Thus, there would be a need to ensure that any estate duty would not cause unnecessary 
and disruptive realisations of key business assets for the sake of the tax and thus undermine an 
important business activity.  The most obvious example is the family farm.   
 
Ways to protect a family from the need to liquidate productive assets might be to tinker with the 
threshold at which the tax applies.  If set at a suitably high level this would shelter many family farm 
businesses that are directly owned by individuals through sole proprietorships or partnerships of 
individuals. If the general threshold were too high they would also exclude from the net a lot of passive 
assets of high value that it would be ideal to leave untaxed, as doing so would undermine the revenue 
capacity of an estate duty. It ought to be possible to draft to protect from the tax the value of assets 
that produce revenue for a family business and on which the business genuinely relies. Care would be 
needed to ensure the shelter covers truly and significantly productive assets such as a farm without 
creating a loop hole for the Point Piper mansion whose owner occasionally lets out a front bedroom 
via Air BnB. 
 
While on the subject of residential premises, it would also be possible to shelter the family home 
passing to a surviving spouse/partner or other genuinely dependant relative with suitable drafting.  
But the shelter should end there and the inheritance of wealth through real estate would need to have 
some brakes put on it if a home passes to descendants who are not dependants of the deceased 
person.  
 
The proposal 
Thus, the proposal here is that we do some modelling for a federal estate duty/inheritance tax on 
deceased estates of high net value – say $3.5m or more at a rate (of say 10% to 20%) that is modest 
enough to make it feasible for the estate to pay it before distribution to heirs.    
 
Such a tax should be accompanied by equity measures that ensure that it is not unduly burdensome 
on dependants of the deceased person causing them to sell the family home or imposing on them a 
massive decline in their standard of living. 
 
It should be accompanied by integrity measures to ensure donations of wealth prior to death should 
be taken into account when valuing the estate – for a period up to six or seven years prior to death; 
and measures that limit the opportunities of avoidance of estate duty through divestment of assets 
for the benefit of family beyond death using trusts, annuities and similar techniques. 
 
By this means we might impose a modest tax that is borne only by those who can afford it and thus 
plug some of the gaps that we currently attempt to fill with ever increasing marginal income taxes and 
burdens that discourage foreign direct investment.   
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