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 “Bribery is an evil practice which threatens the 
foundations of any civilised society” 

 Lord Templeman of the Privy Council in 
Attorney General for Hong Kong v Reid [1994] 
1 AC 324, 330H. 
 



 All funds held on trust. 
 For the state. 
 Means all following profits too. 
 Technical issues in trusts law but 

founded on the ‘evil’. 
 A sensible outcome? Why? 

 



 Mr Reid (a NZ national) was Deputy Crown 
Prosecutor in Hong Kong and acting Director 
of Public Prosecutions. 

 He took bribes to obstruct criminal 
prosecutions in Hong Kong. 

 Use the money to buy land for himself in New 
Zealand. 

 Evil? No doubt. Why? 
 



 Basis: 
◦ Fieldwork & research- officials & business. 
◦ Also well known anecdotal evidence. 

 In many circumstances tax treatment cannot 
be determined on the basis of written law. 



 Law vague with numerous uncertainties. 
 There a many documents from various bodies 

that need to be considered too. 
 These will add to or depart from the law. 
 There is debate about whether these are law. 
 Even a thorough reading of these will not 

determine outcomes. 
 



 Must be achieved through a close relationship with 
officials. 

 Can result in most favourable outcome within vagary 
of law (or not). 

 Can result in outcome that cannot fall within the 
scope of the law at all. 

 Will be influenced by bargaining and negotiation. 
 Will vary from location to location. 
 Will vary from taxpayer to taxpayer in same location. 
 Notwithstanding formally national law and formally 

national bureaucracy. 
 Will depend on officials ‘one the ground’. May not be 

entirely tax officials. 



 China’s economy is thriving 
 There are large amounts of domestic and 

foreign business. 
 How is this possible when certainty in tax and 

outcomes is so important to commerce? 
 Administrative leadership? 
 Note very little litigation 



 Having considered the above, is Chinese tax 
corrupt? 

 Can we decide on the above factors alone? 
 If we think it is not necessarily corrupt, is it 

an environment that could result in 
corruption? 

 How do spot the corruption? 



 Consider: 
◦ Being asked to take on a particular partner in order 

to get a favourable tax incentive or rate 
◦ Being asked to make a particular contract to avoid 

being subjected to a particular tax 
◦ Being asked to make a payment to get a tax 

incentive or avoid a particular measure 
◦ Being asked to run a particular type of business 

venture to get a good outcome 
 



 All the above are common. 
 May involve just tax officials. 
 But may involve a wider network of officials. 
 Local government (non-tax) may speak to tax 

office for you. 
 Local government may refund value of tax 

taken in another way. 



 One issue with China is deciding whether you 
are seeing corruption or not. 

 A second issue is whether you are seeing evil 
or not? 

 Combining those for a third is considering 
whether seeing corruption is seeing evil. 

 Can there be evil without corruption? 
 Can there be corruption without evil? 
 All this refers to the technical definition of 

corruption, which is all we have, and may be 
a problem. 



 The ‘evil’ came to the forefront through the 
sixties and seventies. 

 Resulted in many states passing laws to 
prevent their companies and from 
encouraging or engaging in corrupt practices 
abroad. 

 What are some of the interests at stake and 
some of the debate? 

 Competition, transactions costs, economic 
development, transparency, planning, 
certainty. 



70.2   Bribing a foreign public official 
     (1)  A person commits an offence if: 
            (a)  the person: 
                  (i)  provides a benefit to another person; or 
                  (ii)  causes a benefit to be provided to another person; or 
                  (iii)  offers to provide, or promises to provide, a benefit to  
 another person; or 
                  (iv)  causes an offer of the provision of a benefit, or a promise  
 of the provision of a benefit, to be made to another   
 person; and 
            (b)  the benefit is not legitimately due to the other person; and 
            (c)  the first-mentioned person does so with the intention of  
 influencing a foreign public official (who may be the other person) in the 
 exercise of the official's duties as a foreign public official in order to: 
                  (i)  obtain or retain business; or 
                  (ii)  obtain or retain a business advantage that is not legitimately due to 
 the recipient, or intended recipient, of the business advantage (who may be 
 the first-mentioned person). 
 



Benefit that is not legitimately due 
             (2)  For the purposes of this section, in working out if a benefit is 
 not legitimately due to a person in a particular situation, disregard 
 the following: 
              (a)  the fact that the benefit may be, or be perceived to be, 
 customary, necessary or required in the situation; 
              (b)  the value of the benefit; 
              (c)  any official tolerance of the benefit. 
 
Business advantage that is not legitimately due 
             (3)  For the purposes of this section, in working out if a business 
 advantage is not legitimately due to a person in a particular 
 situation, disregard the following: 
              (a)  the fact that the business advantage may be customary, or 
 perceived to be customary, in the situation; 
              (b)  the value of the business advantage; 
              (c)  any official tolerance of the business advantage. 



Defence of lawful conduct 
Item In a case where the 

person's conduct occurred 
in relation to this kind of 
foreign public official... 

and if it were assumed 
that the person's 
conduct had occurred 
wholly... 

this written law 
requires or 
permits the 
provision of the 
benefit ... 

1 an employee or official of a 
foreign government body 

in the place where the 
central administration 
of the body is located 

a written law in 
force in that 
place 

70.3   Defence--conduct lawful in foreign public official's country 
 (1)  A person does not commit an offence against section 70.2 in the cases set out in 
the following table: 
  



 Elements: 
◦ Provision of a benefit to an official 
◦ That is not “legitimately due” 
◦ In exchange for a benefit 
◦ That is not “legitimately due” 
◦ A defence if the benefit is required or allowed 

“under a written law” 
◦ Legitimacy must ignore: “the fact that the benefit 

may be, or be perceived to be, customary, 
necessary or required in the situation;” 
 



 Providing a benefit to an official 
◦ We spoke about payments, contracts etc. 
◦ But is it a benefit if it flows not to the individual 

official but to the local economy/ state? 
◦ What if the local officials are enmeshed in the local 

economy? 
◦ Consider the remedy in Reid – wouldn't it all just 

flow back to the state? 
 



 Benefit not legitimately due to official 
◦ What is legitimate in China? 
◦ If it flows to the local state at the expense of the 

central state? 
◦ Does it matter if this contradicts a law designed to 

stop it flowing to the local state? 
◦ A law designed to stop the local state diverting 

from the central state? 
◦ If ‘legitimacy’ is determined by law, then what is the 

law?  
◦ Notices, pronouncements etc? 
 



 In exchange for a benefit not legitimately due? 
◦ What are you legitimately due under Chinese tax law? 
◦ What is the law? 
◦ Receiving an incentive that you don’t seem to qualify for 

on the face of the law? 
◦ Not being subjected to a tax or tax treatments that you 

should not be subjected to on the face of the law? 
◦ Is treatment of other tax payers relevant? 
◦ Customary practice is a no no; the defences focus on 

written law…. 



 The understanding of corruption is tied to 
rule of law assumptions. 

 In a weak rule of law environment, the 
concept is placed under heavy strain. 

 You either see corruption everywhere or 
nowhere. 



 But in China there are legitimate and 
illegitimate benefits. 

 The problem is that they are not determined 
by law. 

 The local state is expected to take the 
initiative 

 But a local officials may certainly enrich 
themselves in an illegitimate way – evil. 

 Conceptually it is there, but in determining 
there are huge problems. 

illegitimate 



 Allows possibility of persecution of people for 
corruption 
◦ In an illegitimate fashion 
◦ Evil? 

 May allow grave injustice 
 May simply not work 
 A prosecution under the Criminal Code of 

Australia for tax related bribery in China 
could be highly problematic 
 

 
 



 Corruption is based on rule of law 
 China has no rule of law in tax 
 Best avoid relying on technical corruption 
 But what of evil….? 
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