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OVERVIEW

The first paper I presented on the GST issues impacting retirement communities was in late 2007. A time
of robust discussion between the retirement village industry, the Australian Taxation Office (ATO) and
advisors - perhaps on the cusp of a meaningful, realistic and practical accord for the way forward on GST
issues for independent living units (ILU’s).
In the almost 9 years since in many ways it feels like industry, advisors and the ATO have simply being
going around in circles - and now we are in a more difficult position than we were in 2007.
This paper assumes a level of knowledge and openly focusses on the issues facing ILU’s under a
loan/lease or loan/licence arrangement. Some background and a broader overview of the accepted
treatments of ILU’s serviced apartments and Aged Care in regard to operation, construction and sale are
in Appendices I, II, & II respectively to this paper. These have simply been largely lifted from my previous
2007/2011 papers on retirement living and updated. Significant variations do now exist and continue to
develop in the industry but the basics are there.
It is accepted that much good work has been done and a range of issues have been addressed and
continue to be addressed by active lobby groups such as the Property Council and the Retirement Living
Council (formerly the Retirement Villages Association) which is now embedded in it.
In particular the ATO has in many regards tried to bend over backwards to accommodate some more
practical aspects and has attempted to provide practical guidance on a range of matters that came out of
the original “industry issues registers”, but in reality this is just playing around the edges.
The ATO view expressed in GSTR 2011/1 remains firmly on foot in regard to both:
-

Inclusion of resident loan amounts (the repayment benefit consideration) in “consideration” that might
be paid for a retirement village, and

-

An apportionment methodology for credits that considers the value of “interest free loans” from
residents as notional (not actual) input taxed supplies in a modified “outputs based” formula to
calculate creditable purpose.

In the view of the writer, neither of these should be considered the better view and the position on
consideration is simply incorrect. It was a heavy handed response that has had wide impact on the
industry and created significant uncertainty, softened only by generous transition. It does not consider the
practical and commercial underlying circumstances.
If ILU’s in retirement villages are to remain input taxed, then the better answer is in apportionment, which
GSTR 2011/1 addresses. The proposed approach in isolation to consideration has some merit and is
worth exploring further and negotiating with industry. To have it together with gross up of consideration is
simply unworkable.
In addition to this position, the ATO continues to firmly hold its position that ILU’s in a retirement village
cannot be commercial residential premises1.
In many regards I feel as if we are back in 2007 and little real progress toward a long term solution has
been made. The retirement village industry, like many significant industries, needs some certainty to
enable ongoing growth – to meet demand that is expected to quadruple over the next two decades.
It will as a matter of practicality accept something that is not 100% to its liking to enable this. The current
position is however unworkable and following transition, expected to have a marked impact.
The slides accompanying this presentation should be read in conjunction with this paper.

1

Section 195-1 definition – A New Tax System (Goods & Services Tax) Act 1999 (‘GST Act’)
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REVISIT HISTORY

Please forgive me if some dates are a bit shaky in this, I am relaying largely on memory of client matters
and multiple meetings with industry bodies and/or the ATO, the documentation for which is archived
somewhere but not always readily accessible. Particularly as one moves firms and filing systems.
Although loan/lease arrangements have been around for some while the income tax treatment at least
arrived at a consistent and workable view with the issue of TR 2002/14, where provided the loan was bona
fide:
•

Only the non-refundable lease fee and retained DMF were income.

•

Both were assessed on receipt.

By way of example you may have a $350,000 ILU “purchase” broken into a lease fee of $10,000 and a
loan of $340,000. Notwithstanding this the state based Retirement Village Acts refer to this as acquiring
your ILU and point toward a market value of $350,000, which you may dispose of independently through a
real estate agent. Many misunderstandings come from this
Some GST arguments were run around 2002 or so to the effect that the $350,000 or some discounted
amount was a taxable supply of new residential premises, against which the margin scheme could be
applied & accordingly credits claimed.
Notwithstanding the ability to assign leases, most will terminate on exit of the resident and consequently
can in no way run for anything like the required 50-years. Accordingly it is generally accepted that the
2
leases are not long term leases and not a supply of real property that might be taxable.
Particular client circumstances of a very low “market value” on a part completed village by a bank
appointed valuer against material facilities ten times that valuation led to circumstances that resulted in a
3
sequence of Private Binding Rulings. These were 22802 & 29655 which were for the same taxpayer and
in essence allowed:
(i) Sale of the village at (an updated) suppressed market value that on application of the margin
scheme4 resulted in no GST payable
(ii) Access to a portion of GST input credits on construction and development, that after Division 129
was applied amounted to some 80%.
It is worth noting the following in regard to these linked rulings:
•

The Division 129 result was to be based on actual receipts/outputs and the ATO clearly advised
that “Division 129 must always be based on actuals”

•

The issue of Division 165 is not addressed in either ruling, but it was asked.

Following issue of the ruling we were approached to address Division 165 considerations. As we had
asked the question in the ruling request, the Commissioner ultimately accepted that he had missed the
opportunity in regard to that client.
In that client’s circumstances I considered it highly unlikely to have application, but it is a broadly drafted
provision and we were grateful not to be caught in the time and cost involved with such considerations. To
my knowledge this has not been subsequently raised on similar arrangements in the industry, and the
question is clearly still open to the Commissioner to do so. However it is perhaps unnecessary to do so in
the context of GSTR 2011/1. It would perhaps also be unnecessary in the context of appropriate
apportionment absent the modification of consideration.

2

Section 195-1 definition – GST Act
Edited Versions of GST Private Rulings-Authorisation No: 22802 & 29655
4
Division 75 – GST Act
3
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Following that ruling however there was a blossoming of similar arrangements, that certainly came to the
attention of the ATO and resulted in overtures initially to the then Retirement Village Association (‘RVA’)
and the Property Council in Australia (‘PCA’).
I recall a meeting of industry members and I recollect some ATO representatives in 2007 at the Hotel
Intercontinental in Sydney to discuss this and table the view that resident loans were “assumed or
effectively assumed by the purchaser and should be added to the contract value”.
Robust debate followed and the RVA and PCA were able to stave this off through a combination of
technical, vibe and industry impact arguments.
Some years of discussion on apportionment methodologies then followed and some quite good headway
was made on something which after all, represents the better long term answer.
A number of valid and workable approaches were explored at length with the ATO by industry and
professional groups which included:
•

Revised outputs based methodology including in some format the ”advantage of having interest
free loans”. The ATO tabled a number of views on this that resulted in potential safe harbours for
a creditable purpose percentage between 20% and 60% with an initial “preference” around 4060% that was subsequently retracted.

•

An effective life method that looked at the usage of the ILU premises for input taxed purposes by
the original developer/operator as against, say, a 40 year effective life.

It is noted on the second methodology that 3 years leasing on 40 year effective life provide a 92.5% result,
which the ATO found unacceptable. It was discussed that 40 years was only a suggested figure –
although the real effective life is probably higher – and could be discussed as well as observing that the
initial lease would be granted with an effective term that may be estimated at 10-15 years. This latter
figure on a 40 year life provided a more “reasonable” 62.5% to 75% result which the ATO showed some
initial interest in.
This however inexplicably broke down at one point and the ATO reverted with a “comfort level closer to
20%” which was perhaps unlikely to be accepted by industry. This radical shift may be explained and
underpinned by a fundamental misunderstanding of some ATO officers at the time, one of which remarked
“we are concerned at the developers putting all these resident loan funds in their back pocket and walking
away”.
The draft ruling issued in late 2010 and GSTR 2011/1 issued 27 April 2011. It contained significant and
material transition concessions for those planning/committed to the construction of a retirement village at
that time or earlier and good to its word the ATO has administered this fairly.
It did take the heat and drive of industry to pursue the technical argument at the time and was a quite
clever tactic in doing so.
We now stand 5 years down the track and post transition villages are starting to emerge and are
confronted with problems. Asset values do change, and it falls on deaf ears the fact that the value of
completed and tenanted villages has increased dramatically and that the unusual result that may have
been common in the 2000’s may no longer in fact be the case.
Although the ATO are open to someone taking it on and note that in the absence of that and a Federal
Court decision to the contrary, they will maintain their view.
It has however lead to possible flow on impacts for Duty in both NSW and Victoria and the final position
“on the ground” with this is perhaps unclear. Some states specifically exclude resident loans. See
additional comments at Appendix IV.

3

GSTR 2011/1 & CONSIDERATION

The matters that should be observed in respect of the issue of resident loans:
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•

In the first instance loans are received by an initial operator from residents in respect of their right
to occupy an ILU. The initial operator is often the developer and will apply these funds to
construction of ILU’s or repayment of loans in respect of same.

•

These loans are retained in the records of the operator, but are usually not repayable until after
“exit” of the resident and the receipt of a new incoming contribution from a new resident. In
essence the new contribution funds the outgoing resident and the fees to the operator.

•

On the sale of a village freehold the loans are typically not formally assigned for a number of
reasons including that fact that neither the vendor nor the purchaser places any commercial value
on then loans given the typical arrangements above and that the state based legislation will
typically place a responsibility on whoever the current operator is to repay the loan where the
original recipient is no longer involved or indeed no longer exists.

•

Both the vendor and the purchaser see the real sale value as the consideration actually paid per
the sale contract and

It is on this basis that the industry treated the contract price as the sale value for GST and also the basis
of the original ATO view as detailed below.

3.1.1

Original ATO View
5

The view expressed by ATO officers and embodied private binding rulings align with the comments
GSTR 2004/9 at paragraphs 46 to 55. Principally the references to long service leave liabilities and the
statutory imposition of this liability on the purchaser which supported the view that there was no supply in
relation to this obligation were applied to the similar imposition of the liability for resident loans.
The issue as to whether or not the value of the loans amounted to consideration in its own right was not
addressed.
The ATO has of course accepted that this interpretation could validly be made and this underpins their
proposed transitional approach in GSTR 2011/1.

3.1.2

The Revised ATO View – GSTR 2011/1

The essence of this document is that the ATO now rejects the view that it was appropriate to apply the
position put in respect of long service leave as noted above to resident loans in a retirement village
context.
The key aspect of the ATO view that are contentious are that the purchaser assumes or “effectively
assumes” the liability of the vendor in regard to the resident loans and this “repayment benefit” is
consideration. Further "there is a real benefit to the vendor in a promise by the purchaser to discharge the
liabilityI".
This is rejected as the obligation is imposed by statute on the purchaser. It is not the case that the
purchaser is satisfying the vendor's obligations. In making the payment to a resident, the purchaser is
satisfying its own direct obligations.
Further if it is consideration, it is non-monetary consideration which then needs to be valued6 and on any
consideration of value it must be nominal or nil.
Notwithstanding the strong industry and professional views to the contrary the ATO seems dogged in its
intention to maintain its position and gross up sales to include the value of resident loans. Their position
hinges on the issue of the resident loans as indicated in an extract from a document to industry groups
that was a precursor to the ruling:
“We consider that a pure approach, in terms of an analysis of purpose (Division 11) and
application (Division 129), is to view the benefit of receiving the ingoing contribution as being

5
6

Edited Versions of GST Private Rulings-Authorisation No: 22802 & 29655
Section 9-75(1)(b)
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derived in two stages. Firstly, receipt of the ingoing contribution provides a substantial benefit,
because the lessor obtains the benefit of an interest-free loan for the life of the lease. Secondly,
the sale of the village provides a substantial benefit, because the vendor achieves some
satisfaction that it will no longer have to repay the ingoing contributions.”
I find this view hard to accept on a global analysis of the transaction as from the developers’ point of view
there is simply a project on which there are outgoings and income on which there is a margin. As
described earlier in this paper, many early developments were a breakeven proposition at best and even
the better understood approach today by a quality developer will; result in a margin that is small in
comparison to the value of loans and construction. On this basis the focus of the developer is leasing of
the property and management of costs, including GST to produce that margin and whether or not the
loans are interest free or ultimately not repaid is of little consideration and impact other than for GSTr
2011/1.
It is clear in my mind at least, that the ATO view was originally driven by a desire for a specific dollar result
and perceived lack of symmetry in GST outcome. But this is in an unusual and unique industry borne out
of a combination of income tax treatment and the influence of state based legislation aimed at protecting
the interests of residents.
On a simplistic level there is no formal or effective assignment of loans for good reason:
•

It is not a stand-alone obligation in an economic sense

•

Repayment obligation arises on exit of resident

•

Ordinarily not payable until another resident and loan secured

•

RV legislation places this obligation on the current Operator

In essence it is not considered a material issue – other than for its GST impacts under GSTR 2011/1 – by
either the vendor or the purchaser. The loans are given no value.
It is also starkly apparent that the “repayment benefit” is not a tangible benefit retained by the first
operator/developer. It has been expended on construction which has now been left behind for the benefit
of the residents and future income derivation by the new operator over time.
It’s certainly not in the back pocket of the developer.
In the absence of a Federal Court decision (it will no doubt come one day) the sector requires a rethink
and consideration of alternate views or models
Many industry bodies, including the PCA and the Retirement Living Council (RLC) would consider that the
GST treatment afforded to the supply of accommodation in RVs should, in the context of a rapidly ageing
population, further the policy objective of providing RV accommodation to as many aged persons as
possible at as low a cost as possible.
A GST “cost” in the supply chain clearly impacts either the supply side of the equation by inhibiting
investment decisions and hence construction or, to the extent this is passed on to residents, will inhibit
demand/affordability.
What is the right answer? It is suggested that the current approach of the ATO is not the best way forward
for anybody. Aged care and serviced apartments (in a retirement village context) are GST-free, yet on the
other end of the spectrum the family home is not – but carries significant tax concessions in respect of
income tax.
ILU’s sit in the middle of this spectrum and it is a good question as to whether they should be GST-free or
subject to some other form of concession. Certainly the industry as well as Government is cautious of the
political impact of any measure that sees RV residents burdened with tax, however it would be a
significant policy shift that would see ILU’s classified as GST-free, but ultimately it may the correct policy
to deal with an ageing population?
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This is however not on the Treasury policy agenda and has little likelihood of being there in the current
climate.

3.1.3

Alternate Approaches

I am not going to comment much on this other than I am aware of alternate approaches being considered
to achieve similar outcomes to pre-GSTR 2011/1 treatment.
These may try to separate the loan issue from the ownership of the village and place it in some form of
trust or other vehicle that either attaches separately to the ongoing village – perhaps for te benefit of
ongoing residents – or an entity that is sold separately.
I offer some caution on pursuing these as my testing of the theory indicates:
-

There may be some other trade off – perhaps access to Div 43 entitlements or debt forgiveness
issues for income tax

-

You may not achieve what is desired, particularly if any entity is a Financial Service Provider in
breach of FAT.

-

If the result is “unusual” the looming presence of Division 165 cannot be discounted.

4

CONSIDER COMMERCIAL RESIDENTIAL PREMISES

It is suggested that there are cogent arguments that many ILU’s as they stand today should appropriately
fall within the existing definition of commercial residential premises7 - see further comments below. This
could be made certain quite simply by extending this definition to expressly include “independent living
units in a commercial retirement village”, however this is unlikely in the current climate, unless strongly
supported by the ATO.
As a result, the supply of ILU’s or other accommodation in RVs would be excluded from section 40-35 and
Subdivision 40-C and hence default to a fully taxable supply. As commercial residential premises the
8
discount available in respect of long term accommodation would be available and the comments above in
respect of alterative “A’ would equally apply.
Realising the policy objective
Developers/Operators will be entitled to full input tax credits having made relevant acquisitions for the
purpose of making taxable supplies. As a consequence, the investment decision/supply side of the policy
equation is enhanced.
It is further noted that the GST input tax credits are 100% available at the time of construction, when the
development is most cash needy and then the GST – at a reduced rate is “paid” back over time in a
manner that matches cash receipts. This in itself is a significant benefit to Developers/Operators and
reduces significantly finance costs.
Although residents will suffer a “direct” GST cost in the sense that they will pay an express GST amount to
Operators. It is apparent however that the overall cost and process by Developers/Operators is managed
far more efficiently allowing more efficient delivery and it is suggested a lower cost to residents than being
input taxed.

7
8

Section 195-1
Division 87
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For established operators in the industry that do not wish to incur an additional level of – albeit discounted
– tax and complexity, the option clearly exists for them to elect to remain input taxed under the existing
provisions9.

4.1.1

More Detailed Comments on “Commercial residential Premises”

The personal view of the writer is that most ILU’s observed in retirement village with full facilities as
demanded by today’s residents, in fact already fall within the definition of commercial residential premises
as follows:
(a) a hotel, motel, inn, hostel or boarding house; or
(b) premises used to provide accommodation in connection with a *school; or
(c) a *ship that is mainly let out on hire in the ordinary course of a *business of letting ships out on
hire; or
(d) a ship that is mainly used for *entertainment or transport in the ordinary course of a *business
of providing ships for entertainment or transport; or
da) a marina at which one or more of the berths are occupied, or are to be occupied, by *ships
used as residences; or
(e) a caravan park or a camping ground;or
(f) anything similar to *residential premises described in paragraphs (a) to (e).
However, it does not include premises to the extent that they are used to provide accommodation
to students in connection with an *education institution that is not a *school.
I would regard many of the facilities I have observed as centralised commercially based facilities that have
many if not all the features of hotels, motels caravan parks etc and are accordingly something “similar” as
noted under paragraph (f).
It is accepted that they are NOT the “same”, but clearly the legislation does not specify “same” it specifies
“similar”.
The ATO in its current ruling on this issue10 continues to specify eight criteria, drawn from the original
11
ruling that it sees as determinative in this test:
(i) Commercial intention;
(ii) Multiple occupancy;
(iii) Holding out to the public;
(iv) Accommodation is the main purpose;
(v) Central management;
(vi) Management offers accommodation in its own right;
(vii) Services offered;

9

Section 87-25
GSTR 2012/6
11
GSTR 2000/20
10
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(viii) Status of guests.
It is suggested that all bar perhaps the final criteria is easily satisfied by an ILU in a fully commercial
retirement village.
Where do the factors in both GSTR 2000/20 and now 2016/6 derive from? In the first instance they were
drawn from UK cases where the VAT provisions had similar requirements to be “similar” not to anything
listed but rather:
“(a) the provision of accommodation in a hotel, inn,boarding house or similar establishment or of holiday
accommodation in a house, flat, caravan or houseboat ;”12
Amongst a range of other items, but noting:
"Holiday accommodation " includes any accommodation advertised or held out as such.”

Not quite on foot of course but a good starting point for legislation that had no precedent. Although now
overtaken by Australian cases adopted in GSTR 2012/6 in is nonetheless worth reading some of the key
decisions such as The Lord Mayor and Citizens of the City of Westminster (1988) 3 BVC 847 and
Namecourt Ltd v. The Commissioners(1984) 2 BVC 208,028 (1984) VATTR 12 22.
It might be observed that “status of guests” in the manner addressed by the ATO did not always feature
prominently and other factors were given weighting. The ATO addresses status of guests now as follows:

“Predominantly, the occupants are travellers who have their principal place of residence elsewhere.
The occupants do not usually enjoy an exclusive right to occupy any particular part of the premises in
the same way as a tenant.”13
Although this may clearly have application to isolated assessment of “similar” to a “hotel” it is not beyond
experience and reason that hotels have long term guests that have no other principal residence. For
those that may remember, Peter Clyne was such a person. There are also other items in the nonexhaustive list provided in the definition of commercial residential premises14 that routinely have long term
guests – ships used as residences, cavern parks etc come to mind. It is also not unusual for long term
residents with no other residence to occupy boarding houses & hostels.
Interestingly the 8 factors have now been embodied “almost in law” by reference in the Explanatory
15
Memoranda to the so called “Marana amendments” at para 15.12:
“15.12 These amendments do not change the definition of `commercial residential premises'. The
GST treatment of accommodation in hotels, motels, inns, hostels and similar premises which
exhibit similar characteristics (which may include: being run with a commercial intention, having
multiple occupancy, holding out to the public, being used for the main purpose of
accommodation, having central management, being offered by management in its own right,
providing services, and where individuals have the status of guests) is not altered.”

4.1.2

Where to from here

Although the analysis of and references to the more relevant Australia cases listed in 2012/6 – ECC
16
17
18
19
Southbank , Marana , Meridien Marinas and even the South Steyne terrible twins are worthwhile to
12

Schedule 6 to the Value Added Tax Act 1983
GSTR 2012/6 at 12
Section 195-1 definition – GST Act
15
Tax Laws Amendment (2006 Measures No. 3) Bill 2006
16
ECC Southbank Pty Ltd as trustee for Nest Southbank Unit trust & Anor v Commissioner of Taxation [2012] FCA 795
17
Marana Holdings Pty Ltd v Commissioner of Taxation (2004) 141 FCR 299
18
Meridien Marinas Horizon Shores Pty Ltd v FC of T [2009] FCA 1594
13
14
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review and consider, at the end of the day the ATO position draws back to narrow interpretation of “similar
to” and a reliance on specifics, but most notably “status of guests”.
It is interesting to consider whether the change to the definition of residential premises through the
“Marana amendments to include “regardless of the term of occupation” is a two edged sword that applies
to residential premises as a whole including commercial residential premises as subset. This was raised
by Counsel in ECC Southbank but was not given air in the judgement.
Funnily enough I disagree with the interpreted meaning and application of quoted in the ruling
interpretation, however that is unlikely to change. I will not explore that today, but we could easily discuss
for a few hours.
The key difference comes down to what is “similar to” and the reliance that may be placed on the ATO
identified factors.
Retirement villages are now specifically addressed the GSTR 2012/6
manner:

20

in a perhaps less than unequivocal

48. Although Sparkling Bay has some characteristics in common with a hostel or boarding house, it
also has several factors that weigh against its being sufficiently similar to these for it to be considered
to be commercial residential premises. These include the lease itself, and the rights and
responsibilities of the parties to the lease. The overall impression of Sparkling Bay is that it is not
commercial residential premises. Retreats Pty Ltd's supplies of villas to residents are input taxed
under paragraph 40-35(1)(a).
The question that arises as to what the status of residents is. Certainly they have a 99 year lease and
legal interest in the premises on paper, but is this the reality? With an average tenancy of 10-12 years
and a continuum of rollovers on a similar basis, is it not just simply a licence with a longer term – all things
being relative?
Whilst Retirement Villages have many features of “hotels” the “status of guests” issue will be an ongoing
sticking point for the ATO. Clearly the definition requires only “similar to” and not “same as”, but the
weighting on this factor remains. But what about Boarding Houses? In NSW general boarding houses21
are defined as:
(2) Boarding premises are a "general boarding house" if the premises provide beds, for a fee or
reward, for use by 5 or more residents (not counting any residents who are proprietors or
managers of the premises or relatives of the proprietors or managers).
Tenants NSW goes further in its Fact Sheet 27 - http://www.tenants.org.au/factsheet-27-boardinghousesact as follows:
“General boarding houses are boarding premises that:
•

provide boarders and lodgers with a principal place of residence

•

have beds for five or more residents (not counting the proprietor, manager or any relatives of proprietor
or manager if they also reside at the premises)”

[Bolding is mine for emphasis]
You will note that many of the typical features set out in both the Act and the Fact Sheet/s are common to
Retirement Villages. Almost uncannily so.

19

South Steyne Hotel Pty Ltd v Federal Commissioner of Taxation [2009] FCAFC 155 & [2009] FCA 13
GSTR 2012/6 at 48
21
Section 5(2) – Boarding Houses Act 2012 (NSW)
20
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Whilst it is acknowledged that Retirement Villages under the NSW Act and Aged Care are specifically
excluded from this definition for the purposes of being registrable boarding houses for the purposes of that
22
legislation it is clear that they either are or are ‘similar to’ boarding houses.
The purpose to “provide boarders and lodgers with a principal place of residence” stands in direct conflict
with the ATO view and focus on “status of guests” requiring, in the Commissioner’s view – “Predominantly,
the occupants are travellers who have their principal place of residence elsewhere”. It is also noted that
boarding house guests are afforded the right of quiet enjoyment of the premises and largely a room at
least that provides exclusive occupation – again in direct conflict with the ATO view on the eighth factor.
It is suggested that 7 of the 8 criteria are clearly satisfied and that a retirement village is definitively run on
a commercial basis. Logic leads you to the conclusion that it should be included, and technical analysis
also gets you there.

5

CONCLUSION

There are two workable alternatives that should be given due consideration by both the Retirement Village
industry and the ATO:
1. Remove the requirements to adjust consideration in GSTR 2011/1 and leave the proposed
approach on apportionment using the value of interest-free loans or such other method that is
reasonable to moderate GST input tax claims.
2. Treatment of ILU’s as commercial residential premises.
To move this forward, an openness to consider and perhaps run a test case is required from both the
industry and the ATO. Neither may be considered as “in the bag” however without such a solution, the
industry faces ongoing conditions on uncertainty and an uneven playing field with GST free charities and
those who take a more aggressive view.
If industry and the ATO were to agree that commercial residential premises provides a solution acceptable
to both, one wonders whether the ATO’s Statutory Remedial Power may be used in this regard.

22

Section 5(3)(k) & (l) – Boarding Houses Act 2012 (NSW)
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APPENDIX I - REFRESH OF GST ISSUES ARISING ON THE OPERATION OF A
RETIREMENT VILLAGE

From a GST perspective, ILU’s in retirement villages are typically operated under two main models:

6.1

•

Strata title properties where individual titles are sold to residents together with a contract for the
provision of services; or

•

Leased or licenced properties (often described as loan/lease or loan/licence arrangements) where
properties are provided on a long term lease or licence arrangement to residents together with the
use of common property and a commitment to provide services.

Strata title

Strata titled retirement village properties will be ‘residential premises’ as that expression is defined in the
legislation23.
The GST Act generally provides that a sale of residential premises is an input taxed supply24 unless the
25
premises are ‘new residential premises’ . This generally means that GST is payable on the first sale of
the strata titled property but is not payable on any subsequent sales unless there has been substantial
renovations26 that create further new residential premises.
A retirement village developer making the first sale of strata titled properties in a retirement village will,
therefore, make a taxable supply on which that developer has a GST liability. The amount of GST
th
27
payable will be 1/11 of the GST inclusive selling price unless the Vendor is able to apply the margin
28
scheme to calculate the GST payable on the sale and the Vendor and the Purchaser have agreed that
the margin scheme is to apply.
The margin scheme is available to a Vendor unless that Vendor has acquired the land on which the
retirement village has been constructed under a taxable supply where the margin scheme was not used
by that Vendor to calculate the GST payable on the sale29. Where the margin scheme applies the GST
payable is 1/11th of the margin as defined in the GST Act. The margin is generally the difference between
30
the selling price and the price paid to acquire the land but will be the difference between the selling price
and the value of the land as at a valuation date (generally 1 July 2000) where the developer held the land
as at 1 July 200031. Some variations32 occur under amendments to properties acquired as a GST-free
going concern33 and in simple terms the current seller is required to adopt the cost of the supplier of the
GST-free going concern.
In the usual circumstance where a strata titled unit is sold at a GST-inclusive price, the use of the margin
scheme can limit the GST liability of the vendor on a sale. Clearly the issue of access to GST credits is
not relevant to the purchasing resident, who is the end-user.
th

Regardless of whether the developer has a GST liability of 1/11 of the GST-inclusive selling price or the
margin scheme is used to calculate the GST payable on the sale, the developer will be entitled to claim
input tax credits for acquisitions made in the course of constructing the premises34.

23

Section 195-1
Residential premises means land or a building that:
(a) is occupied as a residence or for residential accommodation; or
(b) is intended to be occupied, and is capable of being occupied, as a residence or for residential accommodation;
(regardless of the term of the occupation or the intended occupation) and includes a floating home
24
Section 40-65
25
Section 40-75
26
Section 195-1
27
Section 9-75
28
Division 75
29
Section 75-5(1)
30
Section 75-10(2)
31
Section 75-10(3)
32
Section 75-11(5)
33
Section 38-325
34
Section 11-5
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A sale of a strata titled property is usually coupled with an entitlement to use common property and a
contract for the developer or another entity to provide services to the Purchaser.
The Australian Taxation Office (the ATO) has expressed the view that the grant of the entitlement to use
35
the common property and the undertaking to supply the services is a taxable supply where that supply is
made in the context of a strata titled retirement village. Therefore, the entity that is providing those
services has a liability for payment of GST on the supply but has an entitlement to claim input tax credits
for things that are acquired in the course of making those taxable supplies.
This causes little difficulty in terms of overall cost charged to the resident where the supplies are those on
which GST is normally charged – in the absence of a margin, the cost charged through to the resident as
end user will be the same as charges that are input taxed in a lease arrangement. The difficulty arises
where costs – such as staff wages, council rates etc – without GST liability are on charged to residents. In
these circumstances an additional layer of cost being the GST required to be charged by the operator may
be passed on.

6.1.1

Strata Title - Deferred management fees

In both strata titled and lease or licence retirement villages it is common that a deferred management fee
will be payable by a departing resident or by the legal representative of a deceased resident.
In the case of strata titled villages the deferred management fee is payable from the proceeds of re-sale of
the property by or on behalf of the resident or the legal representative of a deceased resident.
The ATO has expressed the view that in a strata titled village, the deferred management fee that is
payable by or on behalf of the first owner of the strata titled property is part of the total consideration
36
payable for the initial sale of the property . Therefore, because that first sale was a taxable supply by the
developer, the deferred management fee will be additional consideration for that taxable supply and will
give the developer an additional GST liability at the time of receipt of that fee.
The ATO expresses the view that the deferred management fee received on any subsequent sale of the
property would be additional consideration for an input taxed supply of residential premises that was not
new residential premises. It is difficult to see how this position can be sustained at law.
While the developer or the retirement village operator will make the first sale of the strata titled property,
any subsequent sale is made by the resident purchaser (or the legal representative of a deceased
resident). This will be the case irrespective of whether the Vendor resident acquired the strata titled
property from the developer/operator or another former resident.
It is strongly recommended that Operators treat the deferred management fee is additional consideration
for the provision of services over the period of ownership.
There is some ongoing tolerance by the ATO to this issue, although they will not now issue a written view
supporting the position. It is understood that notwithstanding the current ATO tolerance of treatment as
outlined above, some arrangements may have taken advantage of this and any ongoing tolerance could
not be guaranteed.

6.2

Loan/Licence Arrangements

These arrangements will typically assign a value on the “sale” of an ILU at a value approximating a strata
sale, however the “sale value” will normally comprise a nominal amount in respect of the grant of a 99
year lease of say $10,000 and the balance is paid in the form of an “incoming contribution” which is loan
repayable on exit, less any contracted deferred managements fees or other agreed charges. The
incoming contribution is treated as loan by both parties.

35
36

Issue 1, Retirement Villages Industry Partnership – Issues Register
Issue 11, Retirement Villages Industry Partnership – Issues Register
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Notwithstanding that the lease is for a period of 99 years and would normally qualify as a real property
interest that would be taxable37 the typical operation of leases to satisfy the various state acts on
retirement villages is to terminate the lease on death or exit of the resident. On this basis they are not
38
considered able to satisfy the required expectation in the definition of “long term lease” of being for
greater than 50 years.
Accordingly, the lease of an ILU (or the rental of a serviced apartment in a retirement village where that
supply does not qualify as an ‘aged care supply’) is a lease or licence of residential premises and is an
39
input taxed supply . The grant of the right to use common property is generally part of the input taxed
supply of residential premises.
The ATO view on the GST treatment of the provision of basic services to the tenant varies depending on
who provides the services to the resident40:
•

Where the services are provided by the same entity that owns the land and has granted the right
of occupancy to the resident, the provision of the services is an input taxed supply.

•

Where the services are provided by an entity other than the property owner, where they are not
acting as agent, the provision of the services is a taxable supply.

•

Where the services are provided by an entity other than the property owner in the capacity of
agent of the property owner, the ATO appears to accept that provision of the services is an input
taxed supply.

•

Where services provided are beyond the scope of what may be expected as part of the supply of
residential premises under a lease, these additional services will generally be taxable, dependent
on what is being supplied. Hair dressing, massage, optional medical etc would fall into this
category.

To the extent that the lease or licence of the premises is an input taxed supply, the entity making that
41
supply is denied input tax credits to the extent that acquisitions relate to making that input taxed supply .

6.2.1

Independent living units - Deferred management fees

The grant of a lease or licence is generally conditional upon the prospective resident making an incoming
contribution. That contribution can be a loan, a lease premium or can have some other name. The
incoming contribution is repayable to the tenant (usually interest free) if that tenant departs or is repayable
to the legal representative of a deceased tenant.
The repayment amount can be the amount of the incoming contribution less deferred management fees
and other deferred fees payable to the property owner or operator, or the repayment amount might be
calculated from the incoming contribution of a future resident with deductions for deferred fees.
The deferred fees are generally an annual percentage of the incoming contribution and are often capped
after a number of years.
The initial receipt of the incoming contribution has no GST implications for the owner or operator. If the
contribution is a loan, it might create a prima facie deemed financial supply by the owner or operator but
the lack of any interest obligation in connection with the loan means that there is no financial supply as
that expression is defined in A New Tax System (Goods and Services Tax) Regulations 1999 (the GST
Regulations)42. If the contribution is a lease premium, it will be additional consideration for an input taxed
supply of residential premises.

37

Sections 40-70, 40-75
Section 195-1
Section 40-35
40
Issue 1, Retirement Villages Industry Partnership – Issues Register
41
Section 11-15(2)
42
Regulation 40-5.09
38
39
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The ATO has expressed the view that the deferred management fees and other deferred fees claimed at
the time of repayment of the loan or premium are additional consideration for the input taxed supply of
residential premises43 and this is now generally accepted.
Any entitlement to a share of the capital gain agreed to go to the resident is now simply either an offset to
the net DMF payable or income deduction to the Operator. Either way the result is the same and the net
amount is income when received and also consideration in regard to the leasing for GST purposes.

6.3
6.3.1

Approved Aged Care & Serviced Apartments
Approved Aged Care

It is now becoming common that retirement villages will incorporate aged care within or adjacent to the
retirement village development. Typically the level of care provided is “low care” which when provided by
44
45
an approved provider and meets the required conditions, will be GST-free . Supplies of related
46
accommodation are also GST-free provided the services are GST-free .
It is not proposed to explore this exemption in detail in this paper; however some particular observations
and issues must be made in the context of operating approved aged care within the village and improving
the attractiveness and value of such an offering.
Serviced Apartments
By virtue of amendments to the GST Act in December 200447, residential care, services and
accommodation supplied to the residents of “serviced apartments” in a “retirement village” may be GSTfree48.
The serviced apartment must be provided within a “residential setting” and satisfy the definition of
“retirement village”49 which has limited relevance apart from this purpose and the provision of GST-free
retirement village accommodation by charities50.
Further a "serviced apartment" is an apartment in a “retirement village” that is designed to be occupied by
aged residents who require either or both of the following by virtue of the definition of “serviced
apartment”51 noting that this is similar to the requirements of Section 38-25(3) but does not necessarily
require the approval of the Aged Care Minister as set out in that section52:
• daily living activities assistance (item 2.1 in Sch 1 to the Quality of Care Principles), and
• nursing services (item 3.8).
That definition of “serviced apartment” also precludes detached houses, row houses, terrace houses, town
houses and villa units and has the additional requirements that:
• The apartment must be part of a single complex of apartments and be accessible from a
common corridor connecting the apartment to the other apartments in the building. The ATO
has expressed the view that pathways and roads in a retirement village are not "corridors"53.

43

Issue 2, Retirement Villages Industry Partnership – Issues Register
Aged care Act 1997
Section 38-25
46
Section 38-25(4)
47
Tax Laws Amendment (Retirement Villages) Act 2004 (TLA(RV) Act)
48
Section 38-25(3)
49
Section 195-1
50
Section 38-260
51
Section 195-1
52
Section 38-25(4A)
53
Interpretative Decision ID 2006/111
44
45
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This view was however recently moderated an addendum to GSTR 2012/3
external covered walkways.

54

to encompass

• There must be a responsible person located near the serviced apartment who is continuously on
call to render emergency assistance to the residents of the apartment, and
• The retirement village in which the apartment is located must have a communal dining facility
that is used by the residents of apartments in the retirement village.
Again it is beyond the scope of this paper to explore the full form and function of these requirements.
In respect of these types of offerings only one key issue generally arises from a GST perspective – and
this is perhaps more of an issue for operators of serviced apartments in a retirement village context, which
should not be confused with “serviced apartments” in hotel style complexes such as were the subject of
the South Steyne55 decisions and similar.

54
55

GSTR 2012/3A2 Addendum 6 April 2016
South Steyne Hotel Pty Ltd & Ors v FC of T (2009) 74 ATR 41
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APPENDIX II - REFRESH OF GST ISSUES ARISING ON THE DEVELOPMENT AND
CONSTRUCTION OF A RETIREMENT VILLAGE

The GST issues arising on the development of a retirement village generally relate to the availability of
input tax credits for costs associated with the acquisition of real property and the further costs associated
with the construction of the village.
Generally speaking, an entity is entitled to claim input tax credits for acquisitions that are made in the
course of carrying on an enterprise56. However, input tax credits are denied to the extent that the thing
acquired relates to making supplies that would be input taxed57.
An entitlement to input tax credits is based on the intended use of an acquisition. However, the GST Act
also requires a review of acquisitions with the need to make adjustments if the actual use of a thing is
58
different from the intended use .

7.1

Strata title

There would be input tax credit entitlements for things that are acquired in the course of developing
premises for strata title sales. This would generally include the purchase of the land, costs associated
with the purchase of the land such as solicitors’ fees, construction costs and costs associated with the
sale of the strata titles.
However, if the land was purchased under a taxable supply where the Vendor used the margin scheme
59
there is a denial of input tax credits for any GST that might be included in the purchase price .
A developer of a strata title retirement village would be advised to consider the implications of the use of
the margin scheme on the sale of the strata titles and, if the use of the margin scheme is appropriate for
those sales, to determine whether the vendor of the land is in a position to apply the margin scheme to the
sale of the land. If the land is purchased under a taxable supply where the margin scheme has not been
used to calculate the GST payable by the Vendor (that is if GST is paid at 1/11th of the GST-inclusive
purchase price), the developer will be unable to apply the margin scheme to sales of the strata units.
Although use of the margin scheme by the Vendor of the land would result in a denial of input tax credits
to the developer and an increased holding cost, the use of the margin scheme on the sale of the strata
units might achieve the best result.
If the development proceeds on the basis of the sale of all of the strata units, it will be necessary to review
whether any of the units constructed were ultimately used for the purpose of making residential rental
supplies. If so, an adjustment of input tax credits will be required.

7.2

Loan/Licence Arrangments

If a retirement village is constructed for the purpose of granting a lease or licence of independent living
units to residents there would generally be a denial of input tax credits for all costs that were associated
with the project. As a result, the GST-inclusive cost of the land and the construction would be borne by
the developer.
In these circumstances it would be appropriate to seek to have the Vendor of the land apply the margin
scheme to the land sale. If the margin scheme is available to the vendor, the GST cost that is borne by
the developer will be reduced.

56

Section 11-5
Section 11-15(2)
Division 129
59
Section 75-20
57
58
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The position with input tax credit entitlements depends on a complete review of the intention of the
developer in carrying out the retirement village development:
•

If the developer intends to hold the village property for the long term (at least in excess of 5
years), there would be a general denial of input tax credits.

•

If the developer intends to sell the retirement village shortly after it is established (within 5 years)
there may be an entitlement to partial input tax credits although that claim might be subject to a
later review depending on when a sale occurred.

Where acquisitions are made with the intention of using the things acquired for making both taxable and
input taxed supplies, the ATO generally permits a partial input tax credit claim at the time of the acquisition
subject to the obligation to review actual use of the thing at a later time60.
The relevant percentage of input tax credits that can be claimed is usually determined in accordance with
the following formula:

GST amount

x

Estimated proceeds on sale of property
Estimated proceeds on sale + estimated rent

This has now of course been substantially modified by GSTR 2011/1 to include the value of loans or the
“repayment benefit” on both the numerator and denominator and also to include the value of interest free
loans in the denominator. The earlier part of this paper addresses this in more detail.
If matters change – as they normally do during the construction of the retirement village, there can be
obligations to adjust any GST entitlements.
The GST Act provides that acquisitions need to be reviewed in the preparation of each June Business
Activity Statement (BAS). Where an entity has monthly tax periods, the review is required in the June
monthly BAS. Where an entity accounts for GST on quarterly periods the review is required in the April –
June BAS61. The review is a comparison between the intended use at the time of the acquisition and the
actual use of the thing up to the end of the relevant June tax period62. The relevant June tax period must
commence at least 12 months after the date of the acquisition.
63

If the comparison results in a lesser creditable purpose than that which formed the basis for the input tax
credit claim, there is an obligation to make an increasing adjustment (repay some or all of the input tax
credits). If the comparison results in a greater creditable purpose than the input tax credit claim or the
claim as previously adjusted, there is an entitlement to claim a decreasing adjustment (claim additional
input tax credits).
64

There are time and value limits in relation to individual acquisitions :
•

No review is necessary for acquisitions with a GST-exclusive value not exceeding $1,000.

•

Acquisitions with a GST-exclusive value between $1,000 and $5,000 need to be reviewed for two
June review periods.

•

Acquisitions with a GST-exclusive value between $5,000 and $500,000 need to be reviewed for
five June review periods.

•

Acquisitions with a GST-exclusive value in excess of $500,000 need to be reviewed for ten June
tax periods.

60

Division 129
Section 129-20(1)
Section 129-40
63
Section 11-10
64
Section 129-20(3)
61
62
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The ATO has expressed the view that an increasing adjustment is required where premises are
constructed in circumstances where input tax credits can be claimed but the premises have only been
used for residential rental at the time of the relevant June review. The review compares actual use with
66
intended use . Future intention is not a relevant factor at the time of the review.
Therefore, despite the fact that a developer might still have the intention of selling the premises by way of
a taxable supply, if rental of the premises has commenced by the time of the June review and this rental is
the only actual use of the premises to that time, it is the ATO view that any input tax credits that have been
claimed are repayable as an increasing adjustment.
If the retirement village property is sold by way of a taxable supply (or as part of a GST-free supply of a
going concern) a further review of input tax credit entitlements is available in the June tax period (provided
> 12 months from the acquisition) following the sale (of the final BAS period of the entity if the GST
registration is cancelled before the commencement of the June tax period). This review will generally lead
to an entitlement to make a decreasing adjustment (reclaim input tax credits that had been repaid under
the increasing adjustment).
The review following the sale again uses the formula set out above but, where applicable, using actual
details rather than estimates. Because of the limits on the number of reviews applying to individual
acquisitions, it is possible that there will be certain acquisitions where an increasing adjustment was
required that are no longer reviewable.

7.3
7.3.1

Approved Aged Care & Serviced Apartments
Approved Aged Care

It follows that the construction of the required facilities for the provision of GST Free supplies would
normally allow access to GST input tax credits. This is clear and uncomplicated however only where the
taxpayer making the acquisitions will be the provider of the GST-free aged care.
This would require that the developer be an approved provider and the operator of the aged care facilities.
For many reasons including commercial risk issues and financial criteria for obtaining approval, it is
uncommon for the developer and/or the initial village operator to be the approved provider.
Caution must accordingly be taken in terms of determining the basis for claims of GST input credits in
regard to the aged care facilities, and although it seems a logical conclusion that the approved provider
will lease the premises from the developer/operator and that this would be a taxable supply allowing the
required GST to be claimed by the GST-free operator, matters are not always that clear.
In respect of these types of this is perhaps more of an issue for operators of serviced apartments in a
retirement village context, which should not be confused with “serviced apartments” in hotel style
complexes such as were the subject of the recent South Steyne67 decisions.
The ATO has periodically expressed the view that the lease between village operator and approved
provider may not be a taxable supply, as this may constitute input taxed residential rent. This would seem
illogical in the context of a lease of 50 or more aged care rooms, however the view was expressed by the
ATO to maintain consistency with their physical characteristics criteria on the definition of residential
premises68.
Whilst it is clear that the supply of the approved aged care or an eligible serviced apartment to the resident
would be GST-free, the ATO view is unclear on what is being supplied by the owner. Logically, this is the
supply of commercial premises or perhaps commercial residential premises however given the ATO’s

65

Property & Construction Industry Partnership – Issues Register – Section 04
Section 129-40
South Steyne Hotel Pty Ltd & Ors v FC of T (2009) 74 ATR 41
68
GSTR 2003/3 para.26;GSTR 2000/20 para.16-27
66
67
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current narrow reading of the latter evident in part from existing rulings and indicated future narrower
reading in discussions with the ATO and proposed rewrite, this is most uncertain.
The key risk is that the supply is seen as the supply of residential premises that would be input taxed.
This would provide an immediate leakage of GST between the operator and the owner and also call into
doubt the GST claimed on construction of the facility.
Some measure of comfort may however be found from the ATO on this issue, where they initially
expressed in industry meetings and later confirmed in an interpretive decision70 that they consider most
aged care facilities not to be input taxed residential premises, on the basis that the physical characteristics
are more relevant to the provision of aged care than residential premises and the premises are not
“predominatly” for residential accommodation within the meaning of the GST Act71.
This however does not go far enough and it is a question of degree in respect to what may be
“predominatly” residential premises in the ATO view. It may be commented that some aged care facilities
are quite upmarket and more akin to hotel facilities and this may be even more so on premises that are
GST-free serviced apartments in a retirement village context and more clarity is needed on this.
On the assumption that credits can be claimed in regard to the aged care facility, a question of
apportionment then arises. Clearly the direct costs related to the facility may be claimed, however the
more complex issues are regarding shared facilities – in particular the required communal dining facilities
– such as common property. As always, a “reasonable basis” needs to be adopted and carefully
documented.
The view of the ATO on this issue is also relevant in the context of a sale of a retirement village where
aged care is included as part of the village. Apportionment of the sale value as being part taxable is
relevant.

7.3.2

Serviced Apartments

Serviced apartments may be viewed as having substantially similar issues as GST-free aged care
services as noted above, apart from one major and fundamental difference.
It is a necessary requirement in accessing the GST-free status that the serviced apartments be
“residential premises”. Accordingly, provided the entity that constructs or acquires the complex of
serviced apartments will be the entity that provides the basket of services including accommodation then
there will be little issue regarding the GST input tax credits on construction and related costs apart from
the ever thorny issue of apportionment.
It will be problematical where the owner and operator are different parties as, even with a lease in place
between operator and owner, questions will arise as to whether the supply is of input taxed residential
premises or a taxable supply. Again, where the supply is input taxed, the developer will lose access to
GST credits.
On a “physical characteristics” test adopted by the ATO as noted, the serviced apartments are more likely
residential premises. The question would be whether the premises may be classified as the lease (from
72
owner to operator) of “commercial residential premises” or some other supply that is considered taxable.
The accepted view is that it is the supply of input taxed residential premises. The key issue with the ATO
is whether serviced apartments in retirement village context can be “commercial residential premises”.
Whether there is some prospect for the ATO allow a differing treatment similar to their (current) ATO that
the supply of hotel style serviced apartments by one entity to a hotel operator would be a taxable supply is
questionable. It is unlikely that the ATO would back away from the general requirement that commercial
residential premises have limited rights of occupation.
It seems logical and commercially sound to ensure that the developer/acquirer is also the operator to
avoid doubt on this issue.

69

GSTR 2012/6
ATO ID 2008/86
71
Section 195-1 residential premises
70
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APPENDIX III - REFRESH OF GST ISSUES ARISING ON THE SALE OF A RETIREMENT
VILLAGE

A sale of a retirement village might involve either or both of the following:

8.1

•

A sale of the real property that has been used to conduct an enterprise involving the rental of
independent living units; or

•

A sale of the business of operating a retirement village. The Vendor in this instance need not be
the entity that owns the real property.

Sale of the real property

A sale of real property on which a retirement village has been constructed is treated the same as any
other sale of residential premises. Prima facie, the sale is an input taxed supply73, unless the premises
are ‘new residential premises’.
The GST Act generally defines residential premises to be new residential premises if they have not
previously been sold as residential premises other than those used for residential accommodation prior to
2 December 1998.74 However, premises are not new residential premises if for the period of at least 5
years since they were constructed they have only been used for making input taxed supplies of residential
rental75.
Therefore, if a retirement village property has been used solely for the purposes of leasing independent
living units for a period of at least 5 years, the sale of the property will be an input taxed supply and no
GST will be payable on that sale.
The ATO has expressed the view that the 5 year period must be a continuous period that immediately
76
precedes the sale . The ATO accepts that a continuous rental period would not be broken by short
intervals between tenancies provided that the premises were continually marketed for rental.
It seems that the circumstances of each independent living unit should be considered and that a supply
will not be input taxed to the extent that any of the units fail to satisfy the 5 year rental requirement.
Despite this I am not aware of any situation in practice where it was necessary to treat a sale as partly
input taxed and partly taxable because particular units failed to satisfy the 5 year rental requirement.
Where a retirement village property is new residential premises, a sale will be a taxable supply. The
Vendor will have a liability for payment of GST on that taxable supply.
th

77

Prima facie, the GST liability of the vendor is 1/11 of the GST-inclusive price . However, that liability
might be reduced if the margin scheme78 can apply.
Whether GST is paid under the general rules or under the margin scheme it is necessary to determine the
total consideration that is received by the vendor in connection with, in response to or for the inducement
79
of the supply .
The GST Act defines ‘price’ to be the total consideration that is received for a supply80. Similarly, the Act
defines the ‘margin’ for a supply to be the amount by which the consideration for a supply exceeds the
consideration for the acquisition of the relevant interest81.
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Section 195-1
Section 40-65
74
Section 40-75(1)
75
Section 40-75(2)
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Paragraphs 89-85, GSTR 2003/3
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Section 9-75
78
Division 75
79
Section 9-15(1)
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Section 9-15(1)
81
Section 75-10(2)
73

© Scott McGill 2016

ATAX 28th GST Conference – Brisbane 2016

22

Scott McGill
Pitcher Partners NSW

GST & Retirement Villages – some history and a way forward?
82

The ATO has revised its view from 27 April 2011 – with some generous transition concessions - in
respect of sale of a retirement village property to include the purchaser’s assumption of the vendor’s
obligation to repay the incoming resident contributions. Further discussion on this issue appears in the
main part of this paper.
Up until then the ATO has been prepared to accept that the total consideration received on a sale was the
price set out in a Contract of Sale. They were also prepared to accept that any assumption of the
Vendor’s obligation to repay incoming contributions passed to the Purchaser pursuant to State & Territory
83
84
legislation relating to the governance of retirement villages . The ATO has issued a public ruling that if
a vendor’s obligation passes to a purchaser pursuant to legislation the relief from those obligations will not
be regarded as the receipt of consideration by the vendor and will not be an amount taken into
consideration in the calculation of a GST liability on a taxable supply even where the assumption is
acknowledged in a Contract of SaleI..but all that is now history and overridden by GSTR 2011/1 until
someone is prepared to take the matter to the Federal Court.

8.2

Sale of business of providing services to residents

The sale of the business of providing services to the residents of a retirement village is most probably a
taxable supply by the vendor. This will be the case whether the retirement village is strata titled or
residential rental. The supply will also be a taxable supply regardless of whether the services provided in
a rental village are provided by the owner of the real property or are provided by another entity.
th

The Vendor will have a GST liability of 1/11 of the GST-inclusive price for the supply.
There is a question of the extent, if any, to which the obligation to repay incoming contributions applies to
the service business as opposed to the real property. This is particularly important in situations where the
sale of the real property is an input taxed supply (because the premises have been rented for 5 years).
This issue has not been resolved.
The Purchaser of a services business might make future supplies in two circumstances:
•

Where the supply of services is taxable – where the services relate to a strata titled village or are
provided by an entity other than the entity that granted the lease or licence; or

•

Where the supply of services is input taxed because it forms part of the supply of residential
accommodation.

If the Purchaser acquires the services business to make taxable supplies, that purchaser will be entitled to
claim an input tax credit of any GST that is paid in connection with the acquisition.
If the Purchaser acquires the services business to make input taxed supplies, that purchaser is denied
input tax credits for the acquisition.

8.3

Supply of a going concern
85

Various sale transactions could qualify as a GST-free supply of a going concern :
The GST Act contains the following definition of supply of a going concern86:
A supply of a going concern is a supply under an arrangement under which:
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GSTR 2011/1
For example the Retirement Villages Act 1986 (Victoria) and similar legislation in the other States & Territories
GSTR 2004/9
85
Section 38-325
86
Section 38-325(2)
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(a) the supplier supplies to the recipient all of the things that are necessary for the continued
operation of an enterprise; and
(b) the supplier carries no, or will carry on, the enterprise until the day of the supply (whether or not
as part of a larger enterprise carried on by the supplier)
87

There are further technical requirements :
•

The Purchaser (the recipient) must be registered or required to be registered; and

•

The supplier and the recipient must agree in writing that what is supplied is a going concern.

The following transactions might qualify as a supply of a going concern:
•

An owner of the real property in a rented village who supplied services to residents could make a
GST-free supply of a going concern involving both the real property and the services business.

•

An owner of the real property in a rented village who had engaged another entity to provide
services to residents could make a GST-free supply of a going concern provided that the Contract
of engagement of the service provider also passed to the Purchaser.

•

A provider of services could make a GST-free supply of a going concern provided that the
Contract of engagement was assigned to the Purchaser.

It should be noted that a GST-free supply of a going concern can over-ride what might otherwise have
been a taxable supply (of new residential premises or a services business) or an input taxed supply (of
residential premises that are not new residential premises)88.
A GST-free supply of a going concern has apparent advantages for both the Vendor and the Purchaser.
Because the Vendor can make a GST-free supply instead of an input taxed supply, a Vendor can become
entitled to input tax credits for expenses relating to the sale that would otherwise be denied89. If a
Purchaser acquires a GST-free supply instead of paying GST and claiming an input tax credit, the
Purchaser can achieve a cash flow saving and may also achieve stamp duty savings.
However, it must be noted that a Purchaser under a GST-free supply of a going concern will have an
increasing adjustment90 to the extent that the things that are acquired are used to make input taxed
supplies. The increasing adjustment is calculated as 10% of the consideration provided to make the
91
supply to the extent that the things acquired are used to make input taxed supplies . This increasing
adjustment is attributable to the tax period of the acquisition even where the Purchaser was unaware of
the requirement.
A Purchaser would need to seriously consider the implications of agreeing with a Vendor that a supply
was a supply of a going concern in any circumstance where the things supplied included rented property.
An agreement could have the result that a supply that would otherwise have been input taxed gives the
Purchaser a GST liability in connection with the acquisition. Even if the supply would otherwise have been
a taxable supply, an agreement to treat the supply as a supply of a going concern would result in the loss
of the ability to use the margin scheme to calculate the GST liability on the sale because GST payable
under the increasing adjustment is payable at 10% of the purchase price.
Questions have been raised about whether supplies that form part of an arrangement that satisfies the
definition of supply of a going concern can be separately treated. That is whether some of the supplies
under the arrangement can be treated as GST-free supplies (the supply of the business operations) while
that treatment is not applied to other supplies (the supply of the real property).
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Section 38-325(1)
Section 9-30(1) and 9-30(3)
Paragraph 199, GSTR 2002/5
90
Division 135
91
Section 135-5(2)
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APPENDIX IV - SOME OBSERVATIONS ON TRANSFER VALUE & STAMP DUTY

Stamp Duty issues need to be addressed in detail depending on which state the village is located.
However, it is necessary to make a brief comment about the dutiable value of a transfer of a retirement
village property, especially in light of the current considerations being undertaken by the ATO on the
question of the consideration received by a vendor on a sale of a property.
Generally speaking, the dutiable value of dutiable property is the greater of the consideration for the
dutiable transaction or the unencumbered value of the dutiable property92.
If the consideration for a transaction is set to take account of the obligation of the purchaser to repay
incoming contributions of existing residents where that obligation passes to the purchaser pursuant to
other legislation, it is necessary to consider the unencumbered value of the property that has been sold.
Unencumbered value is generally defined as the amount for which the property might reasonably be sold
93
in the open market free of any encumbrance . As I understand it, leases granted to residents of a
retirement village would be regarded as encumbrance as would the right of the resident to enforce
recovery of any incoming contribution.
The question is whether the relevant State Revenue Office would determine a value of the real property
for duty purposes that removed or added back the value of loan repayment obligations that are assumed
by the Purchaser.
In Queensland the Duties Act 200194 specifically includes in “the consideration for a dutiable transaction”
the following:
(a) the amount of any liabilities assumed under the transaction, including an obligation,
whether contingent or otherwise, to pay any unpaid purchase money payable under an
agreement for the transfer of dutiable property; and
(b) the amount or value of any debt to the extent it is released or extinguished under the
transaction.
This is perhaps at odds with the commercial reality of many village sales, where the value of resident
loans is not considered as they are generally subject to restrictions in the relevant agreements that require
an incoming resident to be secured – effectively replacing the debt – or the passage of some time before
the debt is repayable to the exiting resident or their estate.
The only State that seems to have addressed this issue directly is South Australia. RevenueSA has
advised95 that dutiable value of a transfer of a retirement village property to an unrelated bona fide
Purchaser will be the transfer value and that it will not be necessary to add back the value of incoming
contributions that are repayable to residents.
By way of contrast, I have been advised practitioners in Melbourne that comments by a representative of
the Victorian State Revenue Office were to the effect that the matter had not been considered but that it
might be necessary to add back the loans, subject to application of the provisions96 that enable the
Commissioner of State Revenue to take account of certain interests, agreements or arrangements in
determining the unencumbered value of property.
Similarly, a representative of the Western Australian Office of State Revenue expressed the view that the
value of incoming contributions that were repayable to residents should be added back to determine the
unencumbered value of a retirement village property in that State.
My experience in NSW is that transactions may be stamped at the face value of the contract, and that
properly prepared and presented, the value of resident loans is not included. It should be noted however
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For example, section 20(1), Duties Act 2000 (Vic)
For example, section 22(1), Duties Act 2000 (Vic)
Section 12(1), Duties Act 2001 (Qld)
95
RevenueSA Circular 265 – 7 March 2006
96
Section 22(3). Duties Act 2000 (Vic)
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that the Commissioner has indicated that it may be appropriate to include the value of loans, and has not
ruled it out.
There is no doubt that the ATO view is being observed by t the various State & Territory Revenue Offices
and it can be expected that they will give ongoing consideration to the stamp duty implications in their
State or Territory.
The question of resident bonds in the context of an aged care facility within a retirement village is perhaps
a different one. These obligations are clearly more immediate and not able to be encumbered with a
range of contractual conditions. Where the resident dies or leaves, it must be repaid.
The arguments expressed above accordingly have less weight and it is more likely that the assumption of
bond liabilities will require far more consideration in the value of any transfer for both GST and Stamp
Duty purposes.
This may be a mute issue, at least in NSW, for Stamp Duty if it is considered that the bonds relate and
attach to value of bed licences – a reasonable assumption to most. Without exploring the value of the
licences itself, it appears that the NSW Office of State Revenue (‘OSR’) may accept that the licences are
not dutiable.
The definition of dutiable property in Section 11 of the Duties Act includes the following:
g) a "business asset", being, at any relevant time:
(i) the goodwill of a business if, during the previous 12 months, a sale of goods or services, or
goods and services, has been made to a New South Wales customer of the business, or
(ii) intellectual property that has been used or exploited in New South Wales during the previous
12 months, but only if the intellectual property is the subject of an arrangement that includes a
dutiable transaction over goodwill referred to in subparagraph (i), or
(iii) a statutory licence or permission under a Commonwealth law, if the rights under the licence or
permission have been exercised, during the previous 12 months, in respect of New South Wales
or in an area that includes New South Wales or a part of New South Wales,

The OSR have taken the view that an allocated place under the Aged Care Act is not a licence or
permission to do anything, it is no more than a right for the approved provider to receive a subsidy. On
this basis it may not dutiable.
It is understood that there is no public ruling on this issue – however the position is understood to be
included in a "Duties Internal Advice” document (DIA 1366) which the OSR will not give you, but they may
read it out over the phone.
This may be seen as logical as an aged care provider may operate without the bed licences, and in
essence all the bed licences allow is the collection of a government subsidy for doing so. From a
traditional goodwill point of view I would see the licences as one “source” of goodwill but not perhaps the
goodwill in itself.
97

The view of the OSR is understood to follow the Primelife decision of the Victorian Supreme Court in
2004 - noting that Victoria is very different on the issue of duty on goodwill to NSW.
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Primelife (Glendale) Hostel P.L. v Commissioner of State Revenue
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Aims for today
• Revisit some of the history to better understand why we are at
the current impasse between industry and the ATO
• Address head on the GST and perhaps Duty issues facing the
industry post GSTR 2011/1
• Pull it apart a bit to get a better understanding - with a fair bit
of my own opinion…
• Explore options going forward that might work under existing
legislation

2

1

Overview

•
•
•
•
•
•
•
•

Assumed knowledge
Revisit some history
Short comments on GST free serviced apartments & charities
What are we dealing with
Lets talk about numbers and put it in context
Could/should the better solution be in apportionment….
Can we talk about commercial residential premises?
The way forward?

3

Assumed knowledge
• A fair amount of knowledge is assumed for to today’s
discussion
• Some re-cap on the basics contained in appendices to the
paper
• Focus on Independent Living Units (ILU’s) and the particular
history & issues that arise
•
•

Established ATO position – input taxed residential premises
No GST recovery on construction, no liability on lease or sale
unless “new”

• Distinguished from GST-free supplies – Aged Care, “serviced
apartments” and ILU’s supplied by charities
4

2

A Quick plotted history
• Income tax treatment now well established on loan/licence
ILU’s from TR 2002/14 provided loan bona fide
• Forms of income to RV operator – lease fees & net DMF
• 2002/2003 some arguments that the lease was a taxable
sale….despatched quickly and inconsistent with income tax –
no real prospect of running the required 50 years
• Client circumstances and bank pressure led to PBRs 22802 &
29655 in 2004/5 – sale of village for suppressed value, nil
liability under margin scheme & 75% recovery of GST credits:
• Division 11 v Division 129 apportionment/creditable purpose
• Was Division 165 an issue? Could it have been?
5

A
quick plotted history
Continued
• The practice of develop and sale became quite widespread
•
•
•

Suited industry – cash intense on construction
Value was genuinely suppressed by granting leases
Value would come over time…

• The ATO took an interest – 2007 industry meeting called –
Sydney Intercontinental – ATO proposed “gross up” of sale
value by loans
• The next three years saw some pretty intensive lobbying and
discussions with the ATO
• Successful push back on “gross up” initially…..as not the
better technical view
6

3

A
quick plotted history…
Continued
• A multitude of apportionment methodologies discussed
•
•

Outputs based, with adjustments
Time based

• A form of “safe harbour” discussed with ATO “comfort
around 40-60%”
• Final ATO comfort level “closer to 20%”….
• ATO concern “developers putting $40m+ in their back
pocket” from resident loans……

7

A
quick plotted history…
Continued
•

Apportionment discussions died…Draft ruling issued late 2010 and
GSTR 2011/1 on 27 April 2011
• Significant transition accommodation took the heat out of
discussions with PCA and (then) RVA
• Issue just dormant until transition runs out
• GSTR 2011/1 position on consideration unworkable
• Flow on effect to Duty value…..still up in the air

• Fundamental misunderstanding of industry apparent?
•
•
•

Serious question as to “value” of resident loans
What happens to these loans
What is the “repayment benefit” to developer

8

4

GST free serviced apartments
• Extension of some care principles into ILU’s
•
•
•

Specific building requirements - single complex with common
corridor
Provision of meals & heavy laundry
Daily living assistance & 24 hour on call

• Opportunity for “vertical” villages to achieve part GST free
•
•
•

•

Some flexibility on “common corridors” GSTR 2012/3 Add
More difficult issues are around meals & assistance
Easier and more economic to service with co-located Aged Care

Services different demographic and not in direct
competition with free standing ILU’s
9

Charitable Institutions
• s38-260 provides GST free status to accommodation, services
& meals in a retirement village
• Only requirement is that the supplier is an endorsed charity
• Direct and real competition to for-profit providers – not a level
playing field
• Beyond just the straight GST:
• GST credits on construction costs when capital/cash intensive
• Ability to acquire existing villages without GSTR 2011/1 issues
• Ability to sell after 5 years with no GST impact

10

5

What are we dealing with?
Typical loan/lease arrangement:
• Ordinarily input taxed…….
• ILU “purchase” $350,000 – 99 year lease fee $10k
• bona fide loan for balance

• Genuine loan retained by Operator, however:
• Invariably applied to construction costs – may be some surplus
• Repayable on “exit” less DMF/exit fee & adjustments
• Typically up to 35% or say $122,500

• Lease fee & DMF are both income to Operator
• Arms length value of village – only by PV of future cash flows
• Land & buildings unable to be used for another purpose
11

What are we dealing with?
Continued..

ATO view GSTR 2011/1 that taxable sale consideration includes
• Contract value (arms length based on NPV) plus
• Value of resident loans – the “repayment benefit”
Subject to transition this has created an industry:
• Cautious at undertaking new developments
• A very “sticky” asset that is difficult to sell
• Concerned at the flow through to Duty value
At a time when future demand will be difficult to meet
12

6

Standard fact pattern/numbers
Item

Value

ILU’s

150

- lease fee

$10,000

- Loan (average)

$340,000

DMF 3.5% to 10 years

35%

Land Cost

$6,000,000

Construction

$44,000,000

Sale value post completion/lease

$6,000,000

13

Pre GSTR 2011/1 or “transition”
Values

GST

Freehold sale – taxable

$6,000,000

Nil

Lease Fees – input taxed

$1,500,000

DMF – first 2 years

$245,000

Creditable Purpose %*

77.46%

GST on construction

$4,000,000

$(3,098,400)
$(3,098,400)

* = 6,000,000
6,000,000 + $1,500,000 + $245,000
14
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Post GSTR 2011/1
Values

GST

Freehold sale – taxable

$56,000,000

$4,545,454

Lease Fees – input taxed

$1,500,000

DMF – first 2 years

$245,000

Creditable Purpose %*

92.84%

GST on construction

$4,000,000

$(3,713,600)
$831,854

*= 56,000,000
56,000,000 + $1,500,000 + $3,060,000 - $245,000
15

Net overall position
Comparison pre/post GSTR 2011/1

Pre 2011/1

Post 2011/1

Land Cost

$(6,000,000)

$(6,000,000)

Construction incl. GST

$(44,000,000)

$(44,000,000)

Lease fees

$1,500,000

$1,500,000

Resident Loans

$51,000,000

$51,000,000

“Notional Developer Profit”

$2,500,000

$2,500,000

Sale Proceeds

$6,000,000

$6,000,000

GST on sale

Nil

$(4,545,454)

GST credits

$3,098,400

$3,713,600

Net Position

$11,598,400

$6,668,146
16

8

Net overall position
Comparison post GSTR 2011/1 & charitable sector

Post 2011/1

Charitable

“Notional Developer Profit”

$2,500,000

$2,500,000

Sale Proceeds

$6,000,000

$6,000,000

GST on sale

$(4,545,454)

nil

GST credits

$3,713,600

$4,000,000

Net Position

$6,668,146

$12,500,000

Finance/Admin Costs/5% cont

$5,000,000+

Duty to purchaser….

$3,065,000

It’s a LOT less attractive

$(1,396,854)
17

Observations
• The economic benefit on construction and lease of $2.5m is at
best modest against income/costs and risk issues on $50m
• The “repayment benefit” is not ever received by the developer
- spent on construction now left behind
• There is no formal or effective assignment for a reason:
•
•
•
•

It is not a stand alone obligation in an economic sense
Repayment obligation arises on exit of resident
Ordinarily not payable until another resident and loan secured
RV legislation places this obligation on the current Operator

• Seriously question GSTR 2011/1 view that resident loans are
part of consideration and assumption face value is monetary
consideration included in price
18

9

Where does this leave us?
• The mischief behind GSTR 2011/1 - unusual outcome of
material GST refunds against immaterial GST liability
• Although “gross up” questionable, apportionment comments
have some validity….?? Both is complete overkill…
• Disproportionate GST on real sale value
• Potential flow through to Duty…

• Status quo until Federal Court decision otherwise….even then
• Develop and sell not always appropriate
• Apportionment may seriously restrict GST credits
• In the alternate Division 165 may rear its head

• Is there a better approach?
19

What about….no gross up, but
apportionment per GSTR 2011/1
Values

GST

Freehold sale – taxable

$6,000,000

Nil

Lease Fees – input taxed

$1,500,000

DMF – first 2 years

$245,000

Value of interest free loans

$3,060,000

Creditable Purpose %*

55.52%

GST on construction

$4,000,000

$(3,098,400)

* = 6,000,000
6,000,000 + $1,500,000 + $245,000 + $3,060,000
20

10

Where does this leave us?

•
•

Would this be acceptable to the ATO?
On given numbers probably not, however, worth noting:
• On a multi stage development over a number of years the value
of the interest free loans will be much higher
• Sale value based on mid 2000’s values – the market has moved
and arms length values are much higher

• It would however reduce the perceived mischief….
• This is where we might be post a FC case on gross up?
• Worth thinking about, but unlikely until that occurs

21

Where does this leave us?
• Arrangements to work around this?
• Develop and sell still problematic….
• Credit entitlement and/or apportionment issues?
• Income tax - Div 43 and/or debt forgiveness issues?

• Unusual result?….Division 165 may arise
• Should Retirement Villages be GST free – policy issue unlikely
to be on the table in the near future…..
• Consider whether commercial residential premises?

22
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Lets start with the “vibe”
Parking for a minute what the legislation says……

Is operating a retirement village a business?
• Multiple accommodation units run on a commercial basis with
a view to profit…..
• Operators perspective - guests are transient and change
• Fully furnished, substantially the same & interchangeable
• Bundled charges cover rates, electricity maintenance,
insurance & common services
• Property generally cannot be used for another purpose
• Centralised management and additional services, meals,
entertainment and activities provided
• Not really akin to a passive letting of an apartment or house
23

What the law says…
• s 40-35 input taxed - supply by lease of residential premises
other than commercial residential premises or a supply of
accommodation in same by an entity that owns or controls it
• s 195-1 definition commercial residential premises:
(a) a hotel, motel, inn, hostel or boarding house, or….
(f) anything similar to residential premises described in
paragraphs (a) to (e) above
• The crux of the issue clearly being what is “similar to…”
• Extrinsic guidance limited, but intention may reasonably be:
•
•

To isolate passive residential investment leases from GST
Capture more active commercial arrangements with value add

• Not inconsistent TLAB No3 2006 EM - residential premises
24
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The ATO view
Commercial residential premises

GSTR 2012/6 - “no” to retirement villages – but of the 8 factors:
Commercial intention √ Multiple occupancy √
Holding out to public √ Accom. is main purpose √
Central management √ Mgt accom. In own right √
Provision or arrangement of services √
Occupants have status of guests…??
• Is 7 of 8 sufficient to be “similar to”?
• Should the factors be determinative??
• Based on English & Aust cases, but now embedded “close” to
legislation in TLAB No3 2006 EM para 15.12…..
25

Observations on the case law
• GSTR 2000/2 based its original view on what may be “similar”
on UK cases Namecourt and The Lord Mayor and Citizens of
the City of Westminster
• Curiously less store is placed on term of occupation…
• GSTR 2012/6 embodies Australian cases:
• Marana Holdings Pty Ltd v C of T
• Meridien Marinas Horizon Shores Pty Ltd v FC of T
• South Steyne Hotel – both Federal & FF Court

• Relevant but different view on meaning in this context?
• Limited or reliance on term of occupation…unless “hotel”
26
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Further observations
• Acknowledge comm res excluded from RV definition
• Limited application to serviced apartments in RV’s?

• RVs not specifically included in comm res definition
• Question current approach of assessing “similar to” on an
item by item basis – i.e. “hotels” and only item (a)
• Other specified premises have far longer & perhaps more
secure tenancies….
• Is it possible to be similar to a “hotel” in 7 of 8 factors and
accept similarity to something else in the definition on 8?
• What about boarding houses???
27

Boarding Houses in NSW?
Are RV’s similar to…or perhaps within the definition?
• Section 5 – Boarding Houses Act 2012 – premises that provide
for fee or reward accom for 5 or more persons…
• Specifically excludes RV’s and Aged Care….recognition that
they are, or at least are similar to?
• The Tenants NSW website goes further – Fact Sheet 27:
General boarding houses are boarding premises that:
•
•

Provide boarders & lodgers with a principal place of residence
Have beds for 5 or more residents (not counting the proprietor…)

• This directly in conflict with the ATO view of ‘status of guests’
– ‘travellers with a principal place od residence elsewhere’
• Recognised GSTR 2012/6 para 40
28
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The comparative $
10 year hold basis – all lease & DMF @ 50% GST - Div 87

$ Excl GST

GST

Land Cost

$(6,000,000)

Construction

$(40,000,000)

$4,000,000

Lease fees

$1,431,819

$(68,181)

Resident Loans

$51,000,000

“Notional Developer Profit”

$6,431,819

DMF 100% turnover

$18,375,000

$(835,227)

Re-lease fees

$1,431,819

$(68,181)

Net Position

$26,238,638

$3,028,411
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For and against….
• Advantages for RV industry
•
•
•

GST credits for acquisitions available at time of intense
cash/capital requirements
GST on supplies payable when cash flow received
Sale of village simpler – gross up irrelevant

• Advantages for the ATO
•
•

Certain and ongoing stream of GST payable likely to produce
greater recovery – despite Div 87 50% discount
Taxable/GST-free on sale that “refreshes” ongoing liability

• Clear advantage to both – less complexity & dispute
• Enable future demand to be met
30
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The way forward
• Could both the ATO and industry agree on commercial
residential premises?
• Industry concerns on policy & taxing Mum & Dad..Div 87 does
allow opt out & the numbers work…
• ATO concerns may be on overall GST recovery & policy
intention?
• GST recovery over time not dissimilar from other commercial
premises?
• If required, could this ever fall under Commissioners statutory
remedial power?
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Go ahead. Don’t hesitate.
Q&A

Questions & answers
32
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Thank you
For your attention

Thank you!
33
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