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Abstract 
The new challenges in the context of international taxation emerged along with the rapid development of information 

technology that has a significant impact on the development of digital economy. In response to this condition, Indonesia 

establishes a unilateral policy with the obligation of Over the Top (OTT) Service provided by foreign business entities to 

establish permanent establishment in Indonesia through Circular Letter of the Minister of Communication and Information 

No. 3 of 2016. Referring to Tax Treaty Indonesia - Singapore, Facebook Singapore Pte Ltd which has a business activity in 

the form of sales and marketing support services does not cause PE in Indonesia, resulting in inconsistency between the 

policies with Tax Treaty Indonesia - Singapore. This study aimed to see whether the policy is appropriate and how the 

taxation techniques that can be applied in taxing the income of Facebook Singapore Pte Ltd sourced from Indonesia when 

referring to BEPS Action Plan 1. This study is a qualitative-descriptive research with case study approach. Based on Tax 

Treaty Override and Tax Avoidance theory, the Circular Letter of Minister of Communication and Information No. 3 year 

2016 cannot be applied in Indonesia because it is contradictory to Tax Treaty Indonesia- Singapore even though Indonesia 

should be able to impose tax on income of Facebook Singapore Pte. Ltd. sourced from Indonesia based on benefit theory of 

taxation. In addition, the policy alternatives offered in BEPS Action Plan 1 in the form of significant economic presence, 

withholding tax, and equalization levy are still not possible to be applied in Indonesia without revising the terms of the Tax 

Treaty Indonesia-Singapore. 

 

1. INTRODUCTION 

The development of information technology provides an enormous influence on 
Indonesian’s lifestyle nowadays. Convenient offered by technological sophistication 
also increase the interest of the community to conduct digital economic transactions 
both in the form of sale and purchase of goods and exchange of services. In 2015, e-
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commerce transactions in Indonesia reached US$ 24.6 billion which is expected to 
increase up to US$ 130 billion by 2020.1 

Based on point 5.3 of the Circular Letter of the Minister of Communication and 
Information No. 3 of 2016 (hereinafter abbreviated as Circular Letter No. 3 of 2016) 
concerning the Provision of Over the Top (OTT) Application and/or Content Services, 
the Ministry of Communication and Information requires OTT services provided by 
foreign business entities to establish permanent establishment in Indonesia, with the 
definition of OTT as follows: 

‘Utilization of telecommunication services through telecommunication 
networks based on internet protocols that enable communication services in the 
form of short messages, voice calls, video calls, and online conversations 
(chatting), financial and commercial transactions, data storage and retrieval, 
games, social media and its derivatives which also provide all forms of digital 
information consists of writings, sounds, images, animations, music, videos, 
films, games or a combination of some and/or all of them, including in the form 
of streaming, or downloaded by using internet protocol-based 
telecommunication services.’ 

Referring to the Circular Letter No. 3 of 2016, Facebook Singapore Pte Ltd (as 
headquarter of Facebook, Inc. for Asia Pacific region, covering Indonesia) is one of 
the foreign OTT service providers which has required establishing permanent 
establishment in Indonesia. Based on Annual Report Facebook, Inc. for year 2016, 
income generated by Facebook Inc. for the Asia Pacific region reached US$ 4,390 
million, which 22 percent (Rp 12.56 trillion) sourced from Indonesia. However, the 
amount of income is not comparable with the amount of contribution provided by 
Facebook to Indonesia, especially in the context of tax revenue. 

Facebook Singapore Pte Ltd (hereinafter abbreviated as Facebook) is a Representative 
Office of a Foreign Company (KPPA) with license number 187/1/KPPA/2013 which 
has business activities in the form of sales and marketing support services. Facebook 
was also registered as Indonesian Taxpayer since February, 2014 with Business 
Classification (KLU) as market research. Obligations of foreign OTT service 
providers, in this case Facebook, to establish PE in Indonesia is certainly based on the 
high tax-potential-lost from the digital economy sector and to create equality in 
business so that both foreign and local OTT service providers will be charged the 
same tax in accordance with the amount of income earned from Indonesia. However, 
for Facebook which established and domiciled in Singapore, the determination of 
establishment of PE have to refer to the provisions in the Tax Treaty Indonesia - 
Singapore. Under Article 5 Paragraph 3 Tax Treaty Indonesia - Singapore: 

‘The term "permanent establishment" shall not be deemed to include: 
(e) the maintenance of a fixed place of business solely for the purpose of 
advertising, for the supply of information, for scientific research or for similar 
activities which have a preparatory or auxiliary character, for the enterprise’. 

Referring to the above provisions, Facebook which has a business activity in the form 
of sales and marketing support services clearly does not cause PE in Indonesia so there 
has been inconsistency between Circular Letter No. 3 of 2016 with Tax Treaty 

                                                           
1Ministry of Finance of the Republic of Indonesia. (2016, February 16), p. 4. 
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Indonesia - Singapore. This inconsistency can certainly harm a mutually agreement, 
namely Tax Treaty Indonesia - Singapore. 

The tax regulation that has not been adapted to the development of digital economy 
provides an opportunity for multinational companies engaged in information and 
communication technology to conduct tax evasion in the state as source of income 
because the profit of multinational corporations shall be taxable only in the domicile 
state, unless there is a PE in the source state. In addition, the existence of certain 
facilities, such as tax facilities offered by a country, provides an opportunity for 
multinational companies to minimize taxation.2 However, it should not necessarily 
lead to a "forced" tax collection by violating Tax Treaty Indonesia - Singapore. 

Responding to the challenge of tax treatment on the development of digital 
information and communication technology, OECD in Base Erosion and Profit 
Shifting (BEPS) Action Plan 1 on Digital Economy, is trying to identify the main 
difficulties that the digital economy poses for the application of existing international 
tax rules and develop detailed options to address these difficulties, taking a holistic 
approach and considering both direct and indirect taxation. With the publication of 
BEPS Action Plan 1 on Digital Economy, the OECD offers several policy alternatives 
that can be used by source state to impose tax on income earned by foreign OTT 
service providers originating from that country. With reference to BEPS Action Plan 1, 
this study will analyze how if those policy alternatives are applied in Indonesia so that 
the procedure of imposition of taxes on income for Singapore, Pte Ltd sourced from 
Indonesia can be executed in a proper manner. 

2. LITERATURE REVIEW 

The basic concept of taxation on the business profit earned by company operating 
across nations is such income will not be taxed in a country where the enterprise is not 
a tax resident, unless there is a close relationship between the company and the source 
state of income.3 This close relationship is defined through the presence or absence of 
permanent establishment used to derive income from source state. That is why the 
determination of the presence or absence of permanent establishment in the source 
state becoming a crucial matter. 

The tax treaty aims to avoid double taxation by dividing the taxation rights between 
two countries. With the approval of a tax treaty, the application of domestic taxation 
legislation is reduced, even excluded for various types of income.4 In a condition, the 
source state may exclude the taxation of income derived from its country, obtained by 
residents of the treaty partner country. In other circumstances, the source state may tax 
the income derived from residents of the treaty partner country, but at a lower tax rate 
than the domestic tax rate, as agreed in the Tax Treaty. 

In general, the provisions of domestic tax laws and regulations should not override the 
provisions set forth in the tax treaty as part of international law (Lex posterior 
generalis non derogart legi priori speciali) because it will lead to the occurrence of Tax 
Treaty Override.5 The justification of a country's Tax Treaty Override depends on how 
the country implements the provisions of international law into domestic law 
                                                           
2 Bal, A., & Gutierrez, C. (2015), p. 324. 
3 Darussalam, Hutagaol, J., & Septriadi, D. (2010), p. 87. 
4 Vogel, K. (1986), p. 8. 
5 Pietro, C. D. (2015), p. 74 
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applicable in that country. The theory of the relationship between International Law 
and National Law is divided as follows: 

1. Monism based on the idea that international law and national law is an 
interconnected entity.6 This understanding is divided as : 

a. Monism with the primacy of international law puts the hierarchy of 
international law higher than the national law. Indonesia is a country that 
formally adheres to monism with the primacy of international law.7 

b. Monism with the primacy of the national law places the hierarchy of the 
national law higher than international law because international law is only a 
continuation of the national law and usually grows due to customary practice 
among countries. 

2. Dualism based on the idea that international law and national law is separate parts 
because they are acted as two different legal systems.8 Such differences including 
the subjects covered and the integrity of each law. In addition, international law 
requires a transformation in the form of ratification before it can be enacted in 
national law. 

If there is a conflict or contradiction between international law and national law, 
dualism state will generally prefer the national law. Since dualism places the national 
law and international law as a separate part, the application of the provisions of the 
national law that excludes international law may be justified. If associated with the 
taxation context then the application of domestic tax laws and regulations that are 
contrary to the provisions contained in the tax treaty that caused the tax treaty override 
can be justified as long as the reason is acceptable.9 

The existence of gaps created from different taxation systems adopted by each country 
can be utilized by multinational companies to conduct international tax avoidance. In 
many countries, tax avoidance schemes can be distinguished into acceptable tax 
avoidance and unacceptable tax avoidance.10 Each country may have different views 
on both schemes so that what is regarded as acceptable tax avoidance by a country 
may be considered unacceptable tax avoidance by other countries.  

Although there is no standard categorization between acceptable and unacceptable tax 
avoidance, many countries agreed that what is meant by unacceptable/abusive tax 
avoidance is when tax benefits derived from taxation laws in a country are used to 
minimize the tax burden in ways that are inconsistent with the spirit or the purpose of 
policy makers. 11 The term tax planning is often used to emphasize tax avoidance 
actions that are legal, while tax evasion to emphasize tax avoidance actions that are 
illegal. The determination of legal or illegal is usually based on the presence of 
criminal activity in the tax avoidance. 

                                                           
6 Agusman, D. D. (2015), p. 12. 
7 Butt, S. (2014), p. 6. 
8 Agusman, D. D. (2015), p. 12. 
9 Elliffe, C. (2016), p. 88. 
10 Darussalam, Hutagaol, J., & Septriadi, D. (2010), p. 198. 
11 Xynas, L. (2010), p. 4. 
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According to Stiglitz in Xynas,12 tax planning is defined as "postponing taxes from the 
current period to future periods, arbitraging across different income streams facing 
different tax treatments, and transferring income from higher tax brackets to lower tax 
brackets (or rate-based arbitrage)".While the tax evasion is defined by Asprey and 
Parsons as "contravention of the law whereby a person who derives a taxable income 
is not taxable or pays less tax than he would otherwise be bound to pay".13 The 
boundary between tax planning and tax evasion is constantly changing and developing 
in recent years. 

If associated with economic interests, exchange theory is the impact that parties will 
achieved on a business transaction they undertake. Exchange theory is the basis of the 
emergence of a theory called as benefit theory of taxation. Smith in Brownlee 14 
describes the benefit theory of taxation as a grounding concept that every residents of 
a country should contribute to any support and benefits that the government has 
provided in accordance with their respective obligations based on the income they 
enjoy under the protection provided by country. 

In particular, in connection with digital economy transactions that occur between two 
or more countries, this theory emphasizes the impact, both positive and negative, 
which will be obtained by the state related to digital business conducted by digital 
company. When a digital company generates income from Indonesia (positive impact) 
it is natural that Indonesia also has a positive impact on the transaction. This is based 
on the idea that Indonesia as the source country has provided public services so that 
the company can earn income. 

3. RESEARCH METHODOLOGY 

This study is classified as a qualitative-descriptive research with case study approach 
that aims to produce a systematic, factual, and thorough explanation by describing the 
policy that require Facebook to establish permanent establishment in Indonesia and to 
analyze how if the policy alternatives offered in BEPS Action Plan 1 are implemented 
in Indonesia in order to tax the income of Facebook sourced from Indonesia. This 
study also used data collection technique from literature studies and field research 
through in-depth interview with key informants relevant to the research problems, 
such as the Directorate General of Taxation, academics and practitioners in taxation. 
Qualitative data analysis method is used in this study on data obtained from literature 
study and depth interview. 

4. RESEARCH FINDINGS AND DISCUSSIONS 

The challenges in taxing digital economy are related to the inability of current tax laws 
to be applied on digital economy transactions that have special characteristics from 
conventional economic transactions. The inability to accommodate these special 
characteristics gives the opportunity for the digital company for doing base erosion 
and profit shifting. In response to this condition, a concrete policy is clearly needed to 
ensure that income can be taxed in the country where the economic activity that 
generates the income occurs and the economic value is created.15 Various policies 

                                                           
12 Xynas, L. (2010), p. 4. 
13 Xynas, L. (2010), p. 6. 
14 Brownlee, W. E. (2006), p.3. 
15 Organisation for Economic Co-operation and Development/G20. (2015), p. 17. 
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have been established by some countries to address BEPS issues on digital economy 
transactions, which are largely unilateral. Indonesia is also included in a country 
which establishes a unilateral policy by requiring foreign OTT service providers to 
establish PE in Indonesia through Circular Letter No. 3 of 2016. 

4.1 Analysis Based on Tax Treaty Override Theory 

Income of Facebook generated from Indonesia is not taxable in Indonesia because 
Facebook applying the provisions contained in Tax Treaty Indonesia - Singapore. 
Based on Article 5 paragraph 2 of the Tax Treaty Indonesia - Singapore on Permanent 
Establishment, although there is a place that may be considered to establish PE in 
Indonesia but if the purpose is as regulated in Article 5 paragraph 3 Tax Treaty 
Indonesia – Singapore, then such a place or building is not categorized as PE in 
Indonesia. Due to business activities undertaken by Facebook in Indonesia in the form 
of sales and marketing support services, this condition does not cause PE in Indonesia 
based on Tax Treaty Indonesia – Singapore. 

Several countries have also issued policies to address BEPS issues over the digital 
economy, such as UK, Australia and India. The policy is enforced nationally without 
waiting for an international agreement. UK began to enact the Diverted Profits Tax 
(DPT) at the end of March, 2015,16 while Australia implemented the Multinational 
Anti-Avoidance Legislation (MAAL) effectively on January, 2016.17 

Dualism understood by UK and Australia is based on the idea that International Law 
and National Law are separate parts because they are two different legal systems.18 If 
there is a clash or conflict between International Law and National Law, dualism 
countries will usually prioritize the National Law. If it is related to the international 
taxation context, the application of domestic tax laws and regulations that are contrary 
to the provisions contained in the Tax Treaty, causing the Tax Treaty Override by 
dualism countries to be justified as long as the reason is acceptable.19 

In connection with the DPT policy, the UK government also asserted that the 
implementation of DPT does not cause the Tax Treaty Override because DPT is a new 
type of tax that is not included in the coverage of Tax Treaty UK which has been 
agreed previously. Even if DPT is not a new type of tax, the UK is a country that has 
the authority to override the provisions stipulated in a Tax Treaty when the Tax Treaty 
is misused in order to avoid Tax Treaty Abuse.20 This provision also applies equally to 
Australia. 

Unlike the UK and Australia that adheres to Dualism, Indonesia is legally adopted 
Monism. As Indonesia legitimized Monism with the primacy of International Law, it 
places the legal force of the Tax Treaty Indonesia - Singapore as part of International 
Law of Indonesia above the Indonesian Domestic Tax Law. The issuance of Circular 
Letter No. 3 of 2016 as part of Indonesian National Law which has provisions 
contrary to Tax Treaty Indonesia - Singapore, causing such Circular Letter cannot be 
applied because it is not possible to override Tax Treaty Indonesia - Singapore.  

                                                           
16 Hughes, K., Miller, H. T., Shiers, R., & Lane, C. (2015), p. 37. 
17 PwC International Tax Services. (2015), p. 17. 
18 Agusman, D. D. (2015), p. 13. 
19 Elliffe, C. (2016), p. 88. 
20 Elliffe, C. (2016), p. 64. 
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4.2 Analysis Based on Tax Avoidance Theory 

Since all activities in a business operation have an effect on the tax burden that a 
company must bear,21 it is reasonable for the company to make various possible ways 
to minimize the tax burden. It was also conducted by Facebook which register as 
Foreign Representative Office with Business Classification as market research in 
Indonesia. The selection of Business Classification as market research is related to the 
business interests of Facebook whose main income is sourced from advertising so that 
the formation of marketing support services in Indonesia is solely based on business 
considerations. Facebook which is established and domiciled in Singapore shall not be 
taxed on income derived from Indonesia based on the provisions of the Tax Treaty 
Indonesia – Singapore. This condition can be seen as a tax avoidance step from 
Indonesian perspective. Nevertheless, tax avoidance is classified as acceptable tax 
avoidance because it focuses on the tax planning scheme. 

If it is associated with Facebook, the absence of PE in Indonesia is not obtained by 
using a special scheme which is designed intentionally to avoid the establishment of 
PE in Indonesia. Due to business activities undertaken by the office of Facebook in 
Indonesia only for marketing support services, the allocation of functions, assets, and 
risks that occur in Indonesia is indeed limited to the provision of such marketing 
support that focuses on information research. The contract is concluded with Facebook 
in Singapore because significant business activities are taking place at the 
headquarters of Facebook which is located in Singapore. Thus, Facebook cannot be 
forced to establish PE in Indonesia by using Circular Letter No. 3 of 2016 if based on 
the reasons of tax evasion. It is based on the analysis that Facebook using legally 
accepted tax planning schemes which is still being accepted by both countries, in 
accordance with the provisions set forth in the Tax Treaty Indonesia – Singapore 

4.3 Analysis Based on Benefit Theory of Taxation 

Smith in Brownlee22 describes the Benefit Theory of Taxation as a grounding concept 
that every residents of a country should contribute to any support and benefits that the 
government has provided in accordance with their respective obligations based on the 
income they enjoy under the protection provided by country. In particular, related to 
digital economy transactions that occur between two or more countries, Indonesia 
should have a positive impact through the taxation rights on the income of Facebook 
sourced from Indonesia because Indonesia as a source of income has provided public 
services so that Facebook can earn income. 

Because Circular Letter No. 3 of 2016 cannot be applied to tax the income of 
Facebook sourced from Indonesia, other policy alternatives are indispensable so that 
Indonesia can impose a tax. BEPS Action Plan 1 which focusing on identifying the 
main issues facing the digital economy provides a range of policy alternative 
recommendations that can be taken to address these issues. The next discussion will be 
focused on analysing how to apply the alternative policies offered in BEPS Action 
Plan 1 if used for taxing the income of Facebook sourced from Indonesia. 

 

 
                                                           
21 Calegari, M. (1998), p. 690. 
22 Brownlee, W. E. (2006), p.3. 
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4.4 Significant Economic Presence 

The importance of the existence of PE in the Source State is the main reason 
underlying the government to issue Circular Letter No. 3 of 2016. The policy 
alternative as a focus in BEPS Action Plan 1 is to create a new nexus that defines the 
incidence of PE in a country based on the significant economic presence. When 
Facebook have a significant economic presence in Indonesia then Indonesia has the 
taxation rights based on this approach. The determination is based on analysis of some 
factors that give the evidences that there has been a purposeful and sustained 
economic interaction in the Source State, conducted by a digital company through the 
use of automated equipment. Such factors that can be used to analyze significant 
economic presence are revenue-based factors, digital factors, user-based factors, and 
possible combinations of revenue-based factors with other factors.23 

4.4.1 Revenue-based Factors 

Based on BEPS Action Plan 1, when a digital company that is not a tax resident in a 
country obtains sustainable income from another country then such income can be 
considered as the main factor in determining the existence of a significant economic 
presence. This can be assumed that when user and paying customer Facebook located 
in the same country, namely Indonesia, the value of data collected from users in 
Indonesia will be reflected in the amount of income earned Facebook from Indonesia. 

One approach to consider when defining a significant economic presence based on 
income factors is the coverage of income in this context only including income 
derived from digital transactions conducted through a digital platform by Facebook. 
This approach is quite possible to apply to Facebook because all advertising 
transactions provided by Facebook is displayed digitally so that overall earnings 
derived from advertising can be categorized as income that is covered in defining a 
significant economic presence based on income factors. In addition, non-advertising 
revenue also comes only from virtual sales and digital goods.24 

After determining the transactions covered, another thing to reconsider is the level of 
the threshold included in determining significant economic presence based on income 
factors. The objective in setting the level of the threshold is to minimize tax 
administrative cost, compliance cost, and uncertainty level. In addition, determining 
the level of the threshold will also provide certainty to Facebook that there is already a 
tax liability on income derived from Indonesia when the amount of income has 
reached the threshold set by the Indonesian government. 

However, to determine the level of the threshold could be considered to give rise to a 
significant economic presence is not an easy task. The Directorate General of Taxation 
shall conduct in-depth study and analysis covering all OTT services provided by 
foreign business entities in Indonesia, not only on income earned by Facebook. The 
total income earned by each foreign digital company must be compared to create 
neutrality so that the determination of the amount of income can reach all Foreign 
Service Providers that are considered to derive significant income from Indonesia. 

The study and discussion to determine this threshold takes a huge cost and so that tax 
administrative cost will be very high. The tax authorities should also determine 
                                                           
23 Organisation for Economic Co-operation and Development/G20. (2015), p. 107. 
24 Facebook Inc. (2016), p. 39. 
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whether the threshold is being set on the cumulative amount of the entire transaction 
or on each transaction value. If determined on each transaction, then the tax authority 
shall consider the possibility that payments for advertising services provided by 
Facebook can be broken down into small amounts per transaction so it will not reach 
the predefined threshold. Applying accurate levels of the threshold on income factors 
is highly dependent on the ability of the tax authorities in a country to identify and 
measure the long-distance sales activities conducted by digital companies domiciled 
abroad. One possible approach to overcome this challenge is to introduce a 
compulsory registry system for companies that can create a significant economic 
presence.25 Thus, the true tax potential from digital transactions in Indonesia can be 
executed with accuracy. 

4.4.2 Digital Factors 

When a customer in a country becomes the target, a digital company will use the local 
domain name to make it easier for local users to find the company website. While it is 
still possible for a company to conduct business transactions in a country without the 
use of a local domain name, the option may carry a risk of trademark infringement 
because it does not protect the company's business names, trademarks and trade names 
in various business domains.26 But Facebook do not use such local domain name in 
Indonesia. Community service products provided by Facebook, such as Facebook, 
Messenger, WhatsApp, and Instagram use the same domain name in worldwide, .com 
(dot com). 

When a digital company offers a good or service to a customer in a country, the 
establishment of a local website or other digital platform in that country usually 
considering the use of prevailing language and cultural norms to attract local 
prospective customers. This is also executed by Facebook which provides Indonesian 
features in any Facebook application or website which can be accessed in Indonesia. 
When a digital company wants to maintain a sustainable economic interaction in a 
country, then the digital company will ensure that local customers have a good 
shopping experience at the prices offered in local currency, with taxes, fees and other 
in the form of local payments. And such approach has also been used by Facebook. 
Any advertising fee on OTT service provided by Facebook has been converted by 
using IDR currency. 

The integration of local payment forms into the commercial features of a website is a 
complex technical process and requires substantial resources. A digital company will 
not undertake such huge investment unless that digital company intentionally wants to 
participate in economic life of a country.27 While these factors may be less relevant in 
the context of countries that have common currency, they are generally an important 
commercial requirement in countries that have strict banking regulations and currency 
controls or in countries with low usage levels of international credit cards. According 
to the above digital factors, it can be considered that Facebook has a significant 
economic presence in Indonesia. However, in practice the determination is not as easy 
as this analysis because the tax authorities also need to examine in advance whether 
the use of these factors is relevant with the condition of digital economy in Indonesia 
as a whole. 

                                                           
25 Organisation for Economic Co-operation and Development/G20. (2015), p. 108. 
26 Organisation for Economic Co-operation and Development/G20. (2015), p. 109. 
27 Bal, A. (2012), p. 335. 
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4.4.3 User-based Factors 

Given the importance of networking requirements in the digital economy, users are 
important indicators for determining sustainable interactions. One of the factors that 
reflect the degree of penetration in an economy of a country is the total of MAUs on a 
digital platform that usually resides in a particular country in a tax year. MAU is a 
registered Facebook user who logs in and visits Facebook, either through websites or 
mobile devices, as well as users of the Messenger app (registered as a Facebook user) 
within the last 30 days of measurement date. The number of MAU of Facebook as 
global is increased by 17% to 1.86 Billion users by the end of 2016. The largest 
increases in MAUs are occurred in India, Indonesia and Brazil.28 

Another factor that indicates the level of participation of digital companies in 
economic life of a country is the number of contracts that occur regularly. For 
example, on the Facebook website provided free of charge, there is a statement that by 
accessing or using products and services from Facebook.com, the user will agree to 
the "Terms of Service" that have been established and any use of such platform will 
lead to binding agreements in law. Another factor that can be considered to determine 
the participation rate is the amount of digital content collected through the digital 
platforms of users or customers residing in Indonesia in a tax year. The focus in this 
factor is the source of the data collected, regardless of the place where the data will be 
stored and processed. The range of data covered by the specified threshold is not 
limited only to personal data from users or customers, but also includes user-generated 
content, product reviews, and search history. 

4.4.4 Possible Combinations of the Revenue Factor with the Other Factors 

When the amount of income earned by Facebook from Indonesia exceeds the 
predetermined threshold then it can be used as an indicator of the existence of 
significant economic presence in Indonesia. However, factors based only on the 
amount of income are not sufficient to prove the existence of regular and ongoing 
participation from Facebook in economic life in Indonesia. OECD in BEPS Action 
Plan 1 suggests that income factors should be combined with other factors, such as 
digital factors and/or user-based factors that indicate a purposeful and sustainable 
interaction with economic life in the country concerned.29 

In other words, a relationship must be created between income generating activities 
obtained by a digital company with a significant economic presence.30 The choice of 
which factors should be combined with income factors to ensure a significant 
economic presence is likely to be driven by the features and economic attributes of 
each market in a country, such as market size, local language used, currency usage 
limits, and banking system. 31  If income of Facebook exceeds the predetermined 
threshold of a transaction with a customer in Indonesia, then the transaction executed 
electronically through a digital platform that requires the customer to create an 
account and provide choices of local payment methods when making use of 
advertising services, it can be concluded that relationship between income of 
Facebook sourced in Indonesia and digital and/or user-based factors will be an 

                                                           
28 Facebook Inc. (2016), p. 35. 
29 Wadlin, L., Jenn, B., Donnell, D. O., & Navarro, G. P. (2015), p. 98. 
30 Organisation for Economic Co-operation and Development/G20. (2015), p. 111. 
31 Bal, A., & Gutierrez, C. (2015), p. 324 
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additional factor that increasingly proves the existence of a significant economic 
presence in Indonesia. However, the concept of significant economic presence is still 
not possible to be applied in Indonesia because the determination of PE Facebook in 
Indonesia is still based on the provisions contained in Tax Treaty Indonesia - 
Singapore, so the application of significant economic presence as a new nexus is not 
possible without revision related to the provisions of PE in Tax Treaty Indonesia - 
Singapore.  

4.5 Withholding Tax 

BEPS Action Plan 1 also recommend other policy alternative that may be applied for 
taxing the transactions on the digital economy by applying withholding tax on 
payments made by a resident Taxpayer on goods purchased and online services 
utilized from foreign OTT service providers. The scope of the transactions covered 
should be clearly defined so that the Taxpayer has an adequate certainty when the tax 
should be collected and to ensure that tax administration is capable of creating clarity. 
The scope should also define in a simple way to avoid the complexity. However, the 
need for clarity and simplicity should be balanced with the need to ensure that such 
transactions of the same type will also be subjected to similar taxes, in order to avoid 
incentives for certain types of transactions.32 

For this objective, although defining certain types of transactions covered will provide 
clarity, it will also cause disputes over the characterization of the transactions covered, 
especially as technology continues to grow. The approach will also lead to different 
treatments for tax purposes between economically equivalent transactions based on 
their form or business model. For this purpose, the generally accepted definition of the 
types of transactions covered becomes more applicable. As in determining the scope 
for determining a significant economic presence based on the income factors 
described earlier, this approach is also quite possible to apply to Facebook because all 
advertising transactions are provided by Facebook is displayed digitally. If applied to 
all sales transactions conducted remotely, it will create flexibility and neutrality 
between similar businesses models that will be able to reduce the incidence of tax 
dispute related to the characterization of the scope of the transactions covered. 

One possible solution to taxes on business to customer (B2C) transactions is to require 
a third party as an intermediary to process payments for withholding tax, such as the 
National Payment Gateway already discussed for establishment in Indonesia. In 
practice, however, there are some technical issues, especially for intermediaries that 
will generally have no access to the transaction identification information that allows 
them to determine the characterization of the type of income and the amount of tax 
payable. What usually shown is the value of the transaction without any description of 
the payment. These difficulties can be facilitated if the policy is equipped with a 
mandatory registration system so that Facebook is required to designate a special bank 
account for all payments received from customers in Indonesia. In this case, a third 
party may be required to withhold taxes on payments made to that bank account. 

Another debate arises when payments made on the purchase of goods and services 
online are subject to withholding tax on gross-basis, whereas payments made in 
respect of royalty fees and fees for technical services may be used as tax deductible 
expenses. Under these circumstances, the application of withholding tax imposed on 
                                                           
32 Wadlin, L., Jenn, B., Donnell, D. O., & Navarro, G. P. (2015), p. 98. 
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gross-basis would be less appropriate. One possible alternative to mitigate the negative 
impact on gross-basis taxation is to set a low tax rate so that it can reflect the profit 
margin earned. 

In relation to the issue, a more likely approach would be to make this mechanism as a 
back-up alternative to prioritize the imposition of a net-based tax on the basis of a 
significant economic presence rather than as a stand-alone alternative policy. In 
addition, such taxes should be written in a Law. Although it takes a considerable time 
until the ratification of a law, tax collection without Law based may be considered to 
violate the mandate of the Constitution. 

4.6 Equalisation Levy 

In order to avoid the problems that may arise when creating new profit attribution 
provisions in order to create a nexus based on a significant economic presence, an 
equalization levy can be considered as a possible alternative to overcome the 
challenge of imposing a direct tax on digital economy. This approach has been used 
by some countries to ensure equal treatment of foreign and domestic OTT service 
providers. In general, equalization levy can be used as an alternative ways for taxing 
Singapore Pte Ltd if it is considered that there is a significant economic presence in 
Indonesia. In order to achieve clarity, certainty, and equity for all stakeholders, and to 
avoid undue burdens on small and medium-sized businesses, the equalization levy will 
only be imposed when the tax authorities have determined that a company has a 
significant economic presence in the Source State. 

The alternative offered is to limit the scope of the levy to be imposed only on 
transactions involving the production of contracts through automated systems for the 
sale or exchange of goods or services. This approach is also quite possible to apply to 
Facebook because all advertising transactions provided by Facebook are displayed 
digitally so that overall earnings coming from advertising can be categorized as 
income included in the levy scope.  

The use of word "equalization" emphasizes the purpose of stipulating this policy, to 
create tax neutrality between various business models, within or outside the tax 
jurisdiction of a country. One of the alternatives offered in BEPS Action Plan 1 is to 
charge a fee based on the average number of Monthly Active User (MAU) in 
Indonesia, although accurate MAU determination is challenging because MAU 
numbers may not be directly related to income that Facebook generated in a country. 
In addition, the determination of the rate which is calculated based on the number of 
MAUs is also quite challenging, since the average value of each user to a foreign 
company can vary greatly. As in the case of the final withholding tax imposition and 
on gross basis, levy imposed on foreign companies by gross-basis method will again 
raise questions relating to tax neutrality. In order to answer this question, an 
alternative solution offered to ensure equal treatment between foreign and domestic 
companies is to impose taxes on foreign and domestic entities on similar transactions. 

However, the imposition equalization levy implies that on the same income earned by 
Facebook in Indonesia will be subject to Corporate Income Tax in Singapore and also 
bears levy in Indonesia. In this case levy will not be credited from Corporate Income 
Tax being payable in Singapore. To prevent this condition, levy should only be 
imposed in the condition that the income is not taxable or taxed at a very low rate. 
Another approach suggested in BEPS Action Plan 1 is to allow Facebook crediting 
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levy against Corporate Income Tax payable in Singapore. But this approach is very 
difficult to apply because it must revise the provisions contained in the Tax Treaty. 

5. CONCLUSION 

Based on the tax treaty override theory, Circular Letter No. 3 of 2016 cannot be 
applied in Indonesia because this Circular Letter is not possible to override Tax Treaty 
Indonesia - Singapore, so that Tax Treaty Indonesia – Singapore still used in 
determining the existence of permanent establishment of Facebook in Indonesia. In 
addition, based on tax avoidance theory, Facebook cannot be forced to establish PE in 
Indonesia using this Circular Letter if Facebook is considered doing unacceptable tax 
avoidance in Indonesia because Facebook is using a legal tax planning scheme which 
still accepted by both countries, in accordance with the provisions stipulated in Tax 
Treaty Indonesia - Singapore. However, based on the benefit theory of taxation, 
Indonesia should be able to impose a tax on income earned by Facebook from 
Indonesia because Indonesia has been providing public services so that Facebook can 
earn income from Indonesia. 

Based on the factors that can be used to determine the presence of a significant 
economic presence as an alternative policy offered in BEPS Action Plan 1, it can be 
considered that Facebook has a significant economic presence in Indonesia, although 
it needs to be studied further about the relevance of using these factors with the 
condition of digital economy in Indonesia. However, this significant economic 
presence concept is still not possible to be applied in Indonesia without doing revision 
of the provisions regarding permanent establishment exception in the Tax Treaty 
Indonesia - Singapore. For a policy alternative in the form of withholding tax, it 
should be used as a back-up tool to prioritize the imposition of a net-based tax on the 
basis of a significant economic presence, rather than as an alternative stand-alone 
policy. In addition, if it shall impose taxes out of context of the Income Tax in order to 
avoid contradictory with the provisions of the Tax Treaty Indonesia - Singapore, the 
tax collection shall written in the law because tax collection without law may be 
considered as violation of the mandate of the Constitution. The implementation of 
equalization levy poses a risk that the same income will be subject to Corporate 
Income Tax in Singapore and also subject to levy in Indonesia, while there is no 
possibility for Facebook to credit such levy to Corporate Income Tax payable in 
Singapore without revising Tax Treaty Indonesia – Singapore beforehand. 
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