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1 Introduction 

The GST treatment of “real property” is, to quote Bernard McCabe, Deputy President of 
the Administrative Appeals Tribunal, albeit slightly out of context, “[f]or tax practitioners … 
the gift that keeps giving”1. 

In fact, DP McCabe was talking of the Sebel Manly Beach Hotel and the ten years of 
litigation through six cases by at least five different taxpayers regarding the GST and real 
property issues raised by the strata-titling of the hotel and sale of individual rooms to 
private investors2. 

As much of a gift that was for tax practitioners, it is only some of the many and varied 
controversies and litigious areas that have arisen from the GST treatment of real property 
over the 20 years since the A New Tax System (Goods and Services Tax) Act 1999 (GST 
Act) and the A New Tax System (Goods and Services Tax) Regulations 1999 (the GST 
Regulations) introduced the goods and services tax to Australia. 

The GST treatment of real property has kept tax practitioners busy because almost all 
GST taxpayers will have some dealings with real property and the amounts of GST at 
stake are usually material. Given the costs (and savings) involved, the kind of money that 
is spent in property development, and the importance of de-risking in such a cyclical3 
industry – the GST treatment is very important to property development feasibilities: 

 for a developer trying to get finance for a new project, the GST treatment will 
determine the cost estimates and returns in the feasibility.  

 for bidders in infrastructure projects, the GST treatment could make a material 
difference – can you claim credits when building social housing, prisons, 
hospitals, army barracks, student accommodation?  

 when advising on the structure for buying property will putting a head lease in 
place cause there to be irrecoverable GST in an otherwise taxable supply chain? 

And of course, anyone can be a property developer4, so every everyone and their adviser 
needs to consider the GST characterisations and consequences. 

In this paper, I would like to consider the original policy intention and legislative 
framework for the GST treatment of real property transactions – beginning with the 
Government whitepaper from August 19985 - and then consider the major issues, 
disputes and changes that have occurred over the last 20 years. 

                                                      
1 The first sentence in his judgement in MSAUS Pty Ltd & Anor v Commissioner of Taxation [2017] AATA 1408 (MSAUS) 

2 MSAUS followed from the original South Steyne litigation - Steyne Hotel Pty Ltd v FCT [2009] FCA 13 (at first instance) 
and [2009] FCAFC 155 (South Steyne), which led to the MBI litigation - MBI Properties Pty Ltd v. Commissioner of 
Taxation [2014] HCA 49, MBI Properties Pty Ltd v. Commissioner of Taxation [2013] FCAFC 112 and MBI Properties Pty 
Ltd v. Commissioner of Taxation [2013] FCA 56 (MBI) and also Hotel Apartment Purchaser v FCT (2013) 93 ATR 967. 

3 Whilst 3 of the top ten AFR Rich list for 2018 were property developers/owners (and 51 of the total 187, making property 
the most represented industry on the Rich List - refer www.afr.com/brand/afr-magazine/rich-list-overview-20180413-h0yqo5, 
the “Construction” industry was consistently the single biggest industry for companies entering into administration every year 
from 2013 – 2018 (refer https://download.asic.gov.au/media/5024112/asic-insolvency-statistics-series-1a-published-march-
2019.pdf 

4 There is an estimated 200,000 GST registered entities in the Property & Construction industry 

5 Australian Treasurer (The Hon. P. Costello), Tax reform: not a new tax a new tax system. Canberra AGPS, 1998 (GST 
Whitepaper) 
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Unless indicated otherwise, all legislative references in this paper are to the GST Act and 
GST Regulations6. 

2 Overview of GST and real property 

2.1 All eight GST treatments can apply 

The “gift” for tax practitioners in the GST treatment of real property transactions arises not 
only due to the material amounts involved in real property transactions – but also 
because there can be all eight possible GST treatments for real property transactions7. 

The table below sets out the usual treatment of standard property transactions (assuming 
a GST-registered vendor and property in Australia): 

Commercial 
premises8 

Sale Taxable or GST-free SOGC 

Lease Taxable 

Residential 
Premises 

Sale (new) 
Taxable or margin scheme, now with 
GST withholding  
(or SOGC with 135 ‘reverse charge’) 

Sale 
(existing) 

Input taxed or o/side scope 

Lease Input taxed 

Commercial 
Residential 
Premises 

Sale 
Taxable, GST-free SOGC or input 
taxed 

Lease 
Taxable, concessionally taxed (5.5%) 
or input taxed 

 

There has certainly been enough dispute and controversy (and work for advisers) in the 
characterisation and borderline issues with the above “usual GST treatments” of property 
transactions, however there are many, many more “unusual” GST treatments that can 
arise for certain types of real property or supplies of it in certain circumstances. 

Some of the additional, ‘other’ treatments include: 

                                                      
6 At the time of writing, the Government was proposing to re-write the GST Regulations with, in theory, no substantive 
changes but a renumbering of all the regulations. Apparently this will be effective 1 April 2019 (two weeks’ time, but still to 
be confirmed). So the GST Regulation numbering in this paper may be out of date within days of its publication! 

7 That is, the supply of a particular real property title (or “premises”) may be (1) taxable; (2) input taxed; (3) GST-free; (4) 
outside the scope; (5) taxed on the margin (yes, that means I’m using poetic licence to lump gambling, second hand goods 
& the margin scheme together as a single category); (6) taxed at a reduced rate (technically, it’s the same rate but on half 
the value); (7) an effective reverse charge (Div 135 on residential premises acquired as an SOGC); or, now, (8) subject to 
GST withholding. 

8 Commercial, retail and industrial property are effectively treated the same for GST purposes – as opposed to “residential 
property” and “commercial residential property” - and have therefore in this paper been referred to using the single term 
“commercial property”. 
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1) Unimproved land sold by a government: The supply by a government of “land on 
which there are no improvements” is GST-free9 or if the government sells land on 
which there were no improvements as at 1 July 2000 then the margin scheme 
cost base is based on the unimproved value at the day of sale10.  

2) Farmland: The sale of land on which a “farming business” has been carried on for 
at least five years is GST-free if the recipient intends to carry on a farming 
business on the land11. 

3) Compulsory acquisitions of land: Compulsory acquisitions of land by a 
government would usually be considered ‘outside the scope’ of GST as the 
landowner does not “make” a supply12, but not always13. 

4) Supplies by charities: Certain supplies of real property by an “endorsed charity” 
or a “gift-deductible entity” may be GST-free including supplies of 
accommodation for less than 75% of market value, sales of land for less than 
50% of market value14 and charity-operated retirement villages15. 

5) Company title: The sale of an interest in a company title property will be the sale 
of an equity and an input taxed financial supply, not a taxable or input taxed sale 
of the underlying real property. 

6) Co-owned property: Co-owners of any property earning rent will be a partnership 
for GST purposes, but whether that ‘tax law partnership’ is carrying on an 
enterprise or each co-owner is has been a controversial issue16 (as has the 
resultant impact on supplies and acquisitions of the partial interests, including 
margin scheme cost base issues). 

7) Bare trusts: Property is often owned by an entity in its capacity as trustee and the 
trust is considered the taxpaying entity for GST purposes17, but it is possible to 
‘look through’ a bare trust and the relevant beneficiary or beneficiaries are the 
GST taxpayer18. 

2.2 Background – a colourful history, in brief 

Whether particular premises are residential premises, commercial residential premises or 
‘merely’ commercial premises (or something else entirely), and the resulting GST 

                                                      
9 Section 38-445 

10 Item 4 section 75-10(3) and (4) 

11 Section 38-480 and section 38-475 for subdivided farmland sold to an associate. 

12 Refer GSTR 2006/9 at paragraphs 81 – 90. 

13 Refer Re Hornsby Shire Council v. Commissioner of Taxation [2008] AATA 1060, where the landowners active 
involvement in the compulsory acquisition process resulted in the AAT deciding that it had made a taxable supply. 

14 Section 38-250(1) 

15 Section 38-260 

16 GSTR 2003/13 at paragraphs 12, 60 – 80. More complications have arisen over the resultant impact on supplies and 
acquisitions of partial interests, including margin scheme cost base issues. 

17 Section 184-1(g) 

18 GSTR 2008/3 
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outcomes, has been one of the most contentious and litigated areas of the GST regime. 
In fact, it required Prime Ministerial intervention before the GST even commenced19.  

Since the GST was introduced, taxpayers and the Commissioner have been arguing over 
what constitutes residential premises (or premises to be used for residential 
accommodation) - including whether it includes motel rooms20, premises to be 
demolished21 and even vacant land22. 

Then there has been even more disputes over whether certain premises are “commercial 
residential premises” for GST purposes – including hotel rooms23, marinas24, student 
accommodation25, retirement villages26 and converted garages27. 

And that’s without considering the numerous cases on whether residential premises were 
“new residential premises”, as defined, at the time of supply28. 

All of these disputes arose despite there being a very comprehensive public ruling on 
commercial residential premises issued on 21 June 2000 – GSTR 2000/20 Goods and 
services tax: Commercial residential premises (2000/20). At only 42 pages, but with 
diagrams, 67 footnotes and numerous references to international VAT precedent, it was 
the concise opus for the borderline between residential and commercial residential 
premises. 

But cracks began to appear, first with a November 2000 erratum and 2001 addendum to 
2000/20, lobbying by various industry bodies, the onset of litigation and finally legislative 
change: 

 In 2004 the ‘not-for-profit’ retirement village sector had a new section 38-260 
enacted to ensure retirement villages run by charities would be GST-free (rather 
than input taxed residential premises or concessionally taxed commercial residential 
premises); and 

 In 2006 the definition of residential premises was drastically changed following the 
Marana decision, the “Marana amendments” discussed in section 3.1. 

From 2005 onwards, the ATO set about significantly amending 2000/20. By October 
2008, this turned into a complete re-write of 2000/20… but that then took over four years, 
two substantial drafts released for public review, and then there were numerous 
submissions and industry consultations. Finally, on 19 December 2012, 2000/20 was 

                                                      
19 Then Prime Minister John Howard backed down after passionate and concerted lobbying by caravan and home park 
owners and occupiers arguing for non-taxable treatment as many people lived in caravan parks as their primary residence, 
allowing the ‘option to input tax’ commercial residential premises amendment in Division 87 – see for example ‘Caravan 
park residents rally against the GST’ ABC Radio National, 14 March 2000, www.abc.net.au/pm/stories and ‘Howard defends 
GST on caravan sites’ ABC Radio, 19 June 2000, www.abc.net.au/am/stories. Interestingly, the amendment (made before 1 
July 2000) brought the GST legislation (back) into line with the original policy intent enunciated in the 1998 Government 
‘white paper’ Tax reform: not a new tax, a new tax system – refer page 97: “Long term stays (for twenty-eight days or more) 
will be input taxed in line with the general treatment of residential rents.” 

20 Marana Holdings Pty Ltd v Commissioner of Taxation [2004] FCAFC 307 (Marana). 

21 Toyama Pty Ltd v Landmark Building Developments Pty Ltd [2006] NSWSC 83, Sunchen Pty Ltd v Commissioner of 
Taxation [2010] FCAFC 138. 

22 Vidler v Commissioner of Taxation [2010] FCAFC 59 (Vidler) 

23 Steyne Hotel Pty Ltd v FCT [2009] FCA 13 (at first instance) and [2009] FCAFC 155 (South Steyne).  

24 Meridien Marinas Horizon Shores Pty Ltd v Commissioner of Taxation [2009] FCA 1594 

25 ECC Southbank Pty Ltd as trustee for Nest Southbank Unit Trust v Commissioner of Taxation [2012] FCA 795 (ECC 
Southbank) 

26 Wynnum Holdings No 1 Pty Ltd & Another v Commissioner of Taxation [2012] AATA 616 (Wynnum Holdings) 

27 Karmel & Co Pty Ltd as Trustee for Urbanski Property Trust v Commissioner of Taxation [2004] AATA 481. 

28 Sterling Guardian Pty Ltd v Commissioner of Taxation [2006] FCAFC 12, Commissioner of Taxation v Gloxinia 
Investments Ltd as trustee for Gloxinia Unit Trust [2010] FCAFC 46, Unit Trend Services Pty Ltd v Commissioner of 
Taxation [2012] FCAFC 112 
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replaced with three public rulings and a determination29 - the first two being lengthy 
treatises on “residential premises” and “commercial residential premises”. 

Such a colourful history is important scene setting for the rest of the paper, but has only 
scratched the surface on a few of the issues that have arisen for GST and real property 
(ie. “the gift”), while missing out such other rich areas of dispute such as: 

1) The mass of disputes and litigation that arose regarding whether certain leases of 
real property were “grandfathered” upon the introduction of GST, and therefore 
GST-free until the transitional rule finished on 1 July 200530; and 

2) In what conditions the sale of a property can be, or be a part of, a GST-free 
supply of a going concern31. 

3) Whether specific government land is “unimproved” for the purposes of the GST 
Act32. 

  

                                                      
29 GSTR 2012/5 Goods and services tax: residential premises; GSTR 2012/6 Goods and services tax: commercial 
residential premises; GSTR 2012/7 Goods and services tax: long-term accommodation in commercial residential premises; 
and GSTD 2012/11 Goods and services tax: Have new residential premises been used for residential accommodation 
before 2 December 1998 for the purposes of paragraph 40-65(2)(b) of the A New Tax System (Goods and Services Tax) 
Act 1999 where the premises were only operated as commercial residential premises before that date?  

30 Section 13 of the A New Tax System (Goods and Services Tax Transition) Act 1999 lead to a mass review of all non-
residential leases over 1999-2000 and the resulting disputes over whether such leases were grandfathered or not  - 
DBREEF Funds Management Ltd v FCT (2006) 62 ATR 699; Westley Nominees Pty Ltd v Coles Supermarkets Australia 
Pty Ltd (2006) 62 ATR 682; MTAA Superannuation Fund (RG Casey Building) Property Pty Ltd v FCT (2012) 84 ATR 349. 

31 Debonne Holdings Pty Ltd v FCT (2006) 64 ATR 1154 (a hotel business); Aurora Developments Pty Ltd v FCT (2011) 82 
ATR 91 (a partly completed residential development) and, of course, it was a key issue in the South Steyne/MBI 
Properties/Hotel Apartment Purchaser/MSAUS marathon of litigation. 

32 Which has been the subject of public and private rulings – refer GSTR 2006/6 – and many, many disputes but no court 
cases as the government’s liability is only for “notional GST” and that cannot be the subject of an objection and appeal. For 
completeness, a State government entity’s liability on land sales is “notional” because section 114 of the Constitution 
prohibits the imposition of the tax in respect of the property of a State, but State government agencies have an obligation 
arising under State law – part of the Intergovernmental Agreement that introduced the GST - to pay to the Commissioner the 
notional equivalent of what would have been payable under a taxation law if section 114 of the Constitution did not apply 
(refer MT 2011/1).  
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3 Residential Premises 

3.1 Original policy  

The original policy for GST and residential premises was deceptively simple: 

Residential rents 

Residential rents will be input taxed to ensure comparable treatment for renters 
with owner-occupiers.33 

… 

Housing 

The construction and sale of new homes and repairs and renovations to existing 
homes, will be subject to GST in the normal manner. Residential rents will be 
input taxed. 

Residential land will be treated like second hand goods. That is, when it is sold 
by a registered business (such as a property developer), it is not subject to GST 
on its full sale price, but only on the margin added by the business. There is no 
tax when land is sold by private individuals, or on the sale of an existing family 
home.34 

As a result the original GST legislation had several provisions devoted to the GST 
treatment of residential premises: 

1) Section 40-35 providing that the lease, hire or licence of “residential premises” to 
be used predominantly for residential accommodation would be input taxed (and 
the related definition of “residential premises” in section 195-1); 

2) Section 40-65 providing that the sale35 of real property that is residential premises 
to be used predominantly for residential accommodation would be input taxed, 
unless they were “new residential premises” or “commercial residential premises” 
(and the related definitions of “new” and “commercial” residential premises in 
sections 40-75 and 195-1 respectively); and 

3) Division 75 providing for GST liability to be calculated on the “margin” on certain 
taxable sales of real property, the requirements for be eligible to use the margin 
scheme and the methods for calculating the margin. 

3.2 What are (and aren’t) “residential premises” 

(a) The physical characteristics test: bedroom, bathroom & shelter  

“Residential premises” for GST purposes, at least after the 2006 Marana amendments, 
are simply premises with at least the basic facilities to live in – bedroom, bathroom and 
shelter. 

It’s a physical characteristics test. 

This is because the term “residential premises” is now defined for GST purposes in 
section 195-1 as follows: 

residential premises means land or a building that: 

(a) is occupied as a residence or for residential accommodation; or 

                                                      
33 GST Whitepaper at page 96. 

34 GST Whitepaper at page 97 

35 Section 40-70 applies the same treatment for a supply of residential premises by way of “long term lease”. 
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(b) is intended to be occupied, and is capable of being occupied, as a residence or for 
residential accommodation; 

(regardless of the term of the occupation or intended occupation) and includes a 
*floating home. 
[2006 amendments in underline]. 

The original 1999 definition was considered in Marana where the Full Federal Court held 
that a single, strata titled former hotel room was intended to be residential premises, but 
had not previously been sold as “residential premises” due to the concept of “residence” 
connoting permanent occupation – and a hotel room not being for permanent occupation. 

In Marana, the physical characteristics test was elegantly explained to capture the 
“intended to” limb of the definition as follows36: 

…To say that a building is “intended” to be occupied as a residence implicitly 
describes the intention with which it was designed, built or modified, which intention 
will be reflected, to greater or lesser extent, in its suitability for that purpose… 

Despite winning in Marana, the Government did not like the consequences that premises 
suitable for, or to be used only for, short term occupation would not be “residential 
premises. So in 2006, the Government changed the definition so that the term of 
occupation would be disregarded when determining whether premises were 
“residential”37. 

The new definition (as it appears above) was considered in the Federal Court’s decision 
in South Steyne38 where, coincidentally, the Court was asked to consider whether the 
sale of a single strata-titled hotel room was “residential premises”. Justice Stone at first 
instance (citing the decision in Marana extensively) remarked that once the requirement 
of the term of the occupation was to be disregarded from the meaning of “residence”, 

 “that leaves as necessary only the element of shelter and basic living facilities such 
  as are provided by a bedroom and a bathroom”.  

This test for residential premises propounded by Justice Stone has formed the basis for 
the Commissioner’s published views as to what constitutes residential premises within 
GSTR 2012/5. 

So a hotel room is “residential premises”.  

(b) What aren’t residential premises 

As wide as the concept of residential premises now is, not everything will be “residential 
premises”. 

Vacant land, for example, is not “residential premises” as it doesn’t have the basic 
facilities39. Not that a motor home or caravan will be either, they may have the basic 
facilities but they are not “land or a building”40. 

A garage on a separate title to a house or apartment will also not be “residential 
premises”, although if both titles are supplied at the same time by the same supplier the 
garage may be incidental or ancillary to the residential premises and therefore have the 
same GST treatment. 

Importantly for consortia bidding for infrastructure projects, the Commissioner in, GSTR 
2012/5 also rules out premises that may have facilities including bedrooms, bathrooms 

                                                      
36 Marana at paragraph 62 

37 Tax Laws Amendment (Measures No. 3) Bill 2006 

38 Refer footnote 2 

39 Refer Vidler, footnote 22. Note the argument that vacant land could be “residential premises” isn’t as crazy as it would 
seem, as the definition expressly includes “land or a building that..”. What if it had a tent on it? 

40 Per the definition, as noted in GSTR 2012/5 at paragraphs 49 – 52, although the author would suggest a demountable 
home would be considered a building. 
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and shelter, but where these facilities are ancillary to the prevailing function of the overall 
premises41. That is, the following will not be “residential premises”: 

 Prisons; 

 Hospitals; 

 Office buildings; 

 Residential care facilities. 

This ensures that consortiums bidding to build such infrastructure can be confident that 
they will be entitled to input tax credits on construction and other costs (and they should 
normally be able to pass on GST on the rents/sale price as the tenants/purchasers of 
such facilities would generally be entitled to input tax credits). 

(c) Regardless of actual use 

The legislation states that the lease or sale (if non-new) of “residential premises” are only 
input taxed to the extent that the premises “are to be used predominantly for residential 
accommodation”42.  

This would appear to introduce a “use test” to determine the treatment, even after it has 
been established that premises are “residential premises” as defined. 

Somewhat confusingly however, and (with respect) counter to the principles of legislative 
interpretation that posit that all words in legislation should have some purpose, the “use 
test” has been held to also be satisfied by the physical characteristics test that 
determines whether the premises are residential premises. As Justice Stone put it in the 
South Steyne case:  

“…once it is accepted that the apartments/rooms are residential premises, there is 
no basis for concluding other than that each apartment was to be used 
predominantly for residential accommodation”.  

This ‘single test’ is now set out in the Commissioner’s public ruling GSTR 2012/5 as 
follows:  

“9. The requirement in sections 40-35, 40-65 and 40-70 that premises be 'residential 
premises to be used predominantly for residential accommodation (regardless of the 
term of occupation)' is to be interpreted as a single test that looks to the physical 
characteristics of the property to determine the premises' suitability and capability for 
residential accommodation. 

10. The requirement for residential premises to be used predominantly for residential 
accommodation does not require an examination of the subjective intention of, or 
use by, any particular person. Premises that display physical characteristics 
evidencing their suitability and capability to provide residential accommodation are 
residential premises even if they are used for a purpose other than to provide 
residential accommodation (for example, where the premises are used as a 
business office)”. 

In summary, if it has the minimum physical characteristics to be residential premises, it 
both is residential premises and to be used for residential accommodation. 

This approach resolves the issue that caught more than a few taxpayers out and confirms 
the sale of (non-new) residential premises will remain input taxed even if the purchaser 
intends to demolish them and not use them for residential accommodation43. 

                                                      
41 GSTR 2012/5 at paragraphs 25 - 34 

42 Section 40-35(2)(a) for leases and 40-65(1) for sales. 

43 Effectively overturning Toyama Pty Ltd v Landmark Building Developments Pty Ltd [2006] NSWSC 83, the impact of 
which was the subject of considerable analysis in Sunchen Pty Ltd v Commissioner of Taxation [2010] FCAFC 138. 
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3.3 “New” versus existing residential premises 

The sale of residential premises by a registered entity will be input taxed unless the 
premises are “new residential premises”. The sale of “new residential premises” by a 
registered entity in the course of its enterprise will be taxable. 

As a result, whether certain residential premises are “new” may determine whether GST 
is payable by the vendor on the sale. 

“New residential premises” are defined in the GST Act as follows: 

“Residential premises are new residential premises if they: 

(a) Have not previously been sold as residential premises and have not 
previously been the subject of a long-term lease; or 

(b) Have been created through substantial renovations of a building; or 

(c) Have been built, or contain a building that has been built, to replace 
demolished premises on the same land”. 

(d) Substantial renovations 

In 2003, the Commissioner issued his public ruling on “new residential premises” – GSTR 
2003/03. That ruling resolved some issues: 

 Subdivision of land or apartments, of itself, does not create new residential 
premises; 

 “substantial renovation” requires removing or replacing all or most of a building; 
and  

 “cosmetic renovations”, such as painting, sanding floors and replacing carpets, 
will not of its own be “substantial renovations”. 

Numerous examples in the ruling are provided as to the borderline between “substantial 
renovation” and other renovations not giving rise to new residential premises44.  

However, since the distinction is rather fine, very factually dependant and makes a big 
difference (input tax credit on the renovations and GST on the sale versus no credits and 
no GST liability), it has been common to seek tax office private rulings on any renovations 
that are not clear cut one way or the other. 

(e) Not previously sold 

In the early days of GST, some ‘enterprising’ advisers worked out that some special rules 
– like whether there had been a ‘first sale’ for the purposes of section 40-75(1)(a) – didn’t 
align with other special rules – like supplies between members of a GST Group or GST 
joint venture not giving rise to GST. Litigation ensued45, including consideration of the 
anti-avoidance provisions46, before the first round of legislative changes were made47. 

Then in 2006 the ATO approached the Property Council of Australia to consult on a 
public ruling to encompass a series of private rulings it had issued on what has 
subsequently become known as “development lease arrangements”.  

Broadly, under these arrangements a developer agreed to construct buildings on a 
property of a landowner (usual a government agency) whilst holding a ‘development 
lease’. On completion of the buildings, the developer would then be given title to the land 

                                                      
44 See examples 3, 5, 10 and 12 of GSTR 2003/3, which includes the example of a builder who decides to live in and 
renovate a dilapidated old bungalow which they then sell – they will be making a taxable supply. 

45 Unit Trend Services Pty Ltd v Commissioner of Taxation [2012] FCAFC 112 

46 FCT v Unit Trend Services Pty Ltd (2013) 87 ATR 13 (High Crt) 

47 Section 40-75(2A) introduced in 2005 disregards supplies between group members or by a GST joint venture operator to 
a participant as being the ‘first sale’ under section 40-75(1)(a). 
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on which the buildings were constructed (or part thereof, as certain office or community 
facilities would be retained by the owner/government). 

Private rulings had been sought as to whether this gave rise to a “barter” for GST 
purposes – the construction services by the developer and land transfer by the owner 
being both a supply and consideration for the counterparties supply. Where residential 
premises were involved then two further issues arose:  

 how would the margin scheme apply; and 

 would a subsequent sale of apartments by the developer be input taxed? 

That is, would the transfer of the land and buildings by the owner to the developer mean 
the developers sale would be of “residential premises” that “have …previously been 
sold”? 

The first draft of the ATO’s public ruling confirmed the previous private rulings that the 
government’s transfer to the developer would be the ‘first sale’ and the developer’s sale 
would be input taxed. This effectively meant no GST on the developers real margin – no 
GST on the sales prices, but no input tax credits on the full development costs (as that 
was the value of the taxable barter for which the developer would be denied credits). 

However, a second draft was issued by the ATO reversing the position and, based on the 
“economic reality” (then in vogue), providing that the parties should ‘look through’ the 
government’s transfer and ignore it as the first sale. That ruling was issued48 with some 
grandfathering provisions for developments that had commenced. 

Remarkably, and somewhat unfortunately for the ATO as it turned out, the ATO decided 
that the development being undertaken in Double Bay, Sydney by the Gloxinia Unit Trust 
was not covered by the grandfathering provisions of the ruling and the Council’s transfer 
of the completed apartments should be ignored as the first sale. Gloxinia objected and 
the rest, as they say is history… 

That is, Gloxinia won the case49 (turns out you can’t look through the government 
transfer), but the Federal Government then amended the legislation so the government 
transfer is ignored50 and then issued a new ruling. 

Now GST on development lease arrangements is causing grief for other reasons51. 

3.4 The margin scheme 

There was a deliberate Government policy from the outset, as noted above at 3.1, to 
ensure sales of new residential premises (or land that in the supply chain to be used for 
new residential premises) would be taxed on the “margin”, not the full price. Division 75 of 
the GST Act allows a supplier of certain real property interest to pay GST on 1/11th of the 
“margin” for the supply rather that 1/11th of the “price”.  

The object is to only capture the “value added” whilst land is in the GST regime (ie. held 
by registered taxpayers), recognising that land comes into and goes back out of the GST 
regime. It is not a transitional measure, but as the “margin” applies to the “value added” 
by registered owners and only after 1 July, the major impact of the margin scheme in the 
early years was excluding the value of the property as it was on 1 July 2000. 

                                                      
48 GSTR 2008/2 (now withdrawn) 

49 Commissioner of Taxation v Gloxinia Investments Ltd as trustee for Gloxinia Unit Trust [2010] FCAFC 46 

50 Section 40-75(2B) introduced by Tax Laws Amendment (2011 Measures No. 9) Act 2012 effective from 27 January 2011 
but subject to grandfathering of arrangements in place before 27 January 2011… which has spawned its own litigation – a 
class action against developers in the ACT whose developments were grandfathered and not subject to GST, but who did 
not reduce the sales prices for the GST (the proponents obviously ignoring property pricing fundamentals and the fact that 
the ‘saving’ is on the real margin, not the full GST amount)  - refer: https://www.imf.com.au/newsroom/blog/blog-full-post/imf-
bentham-blog/2018/09/19/gst-incorrectly-charged-on-canberra-apartments---second-class-action-filed-by-imf-bentham. 

51 Taxpayer Alert TA 2018/2… concerning timing “arbitrage” issues, where the parties to the development lease don’t remit 
GST liabilities on the full barter but the developer still uses the barter consideration it ‘paid’ as its margin scheme cost base. 
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In the residential property market the price is generally set by market forces irrespective 
of the tax profile of the property, and the supply of “new residential premises” is a taxable 
supply. Commercially, an additional amount for GST cannot be added to the sale price, 
so the GST reduces whatever profit the supplier makes on the sale, GST of 1/11th of the 
margin reduces that provide by less than GST of 1/11th of the price. 

Given the sometimes substantial savings for developers using the margin , the provision 
has been used and abused over the years – causing the original three page Division 7552 
to blow out to 23 pages53 covered by nine different rulings54. 

For completeness, the margin scheme is not limited to residential property or potential 
residential land – but effectively it is only used for such properties because the purchaser 
under the margin scheme cannot claim an input tax credit on the acquisition55 – and a 
purchaser using the land for commercial or commercial residential premises would 
usually want to claim an input tax credit56. 

(a) Eligibility to use the margin scheme 

When the GST Act commenced, a supplier could elect to use the margin scheme if they 
were making a taxable supply of real property by selling a freehold interest in land or a 
stratum unit or selling or granting a long-term lease57, so long as they did not acquire the 
interest “through a taxable supply on which the GST was worked out without applying the 
margin scheme”58.  

That is, the supplier could elect to apply the margin scheme if the particular real property 
interest (or its predecessor title) was acquired through a supply which was either non-
taxable (GST-free, input taxed or outside the scope) or, if taxable, where the margin 
scheme was used. 

However, a myriad of issues arose with such simple eligibility criteria. 

The first concerned the supplier’s choice – and disputes about whether and when they 
had made the choice given the purchaser would not be entitled to an input tax credit59. So 
the legislation was changed to require the vendor and purchaser to agree in writing to the 
application of the margin scheme60 - a relatively straightforward requirement given 
virtually all property sales are done by way of written agreement, but one that has caused 
some angst61. 

The remaining issues revolved around just how many property transactions may be GST-
free or outside the scope, and whether acquiring through such supplies “refreshed” the 
ability to use the margin scheme when it had previously been sold in a fully taxable 
supply. As a result, a lengthy provision was inserted covering whether the taxpayer 
acquired the “entire” interest through an “ineligible supply” when inheriting it or acquiring 

                                                      
52 Pages 150-152 of the original A New Tax System (Goods and Services Tax) Bill 1998 (1998 GST Bill) 

53 In Thomson Reuters 2019 GST Legislation Plus – noting that it is annotated so the 23 pages is not merely the legislation. 

54 Refer GSTRs 2006/5, 6, 7 & 8; GSTD 2006/4; GSTR 2009/1; GSTR 2000/21; PS LA 2005/2 (GA); and MSV 2009/1  

55 Section 75-20 

56 There may be some scenarios where the vendor or purchaser would want to apply the margin scheme to non-residential 
land – such as where the vendor cannot gross-up for GST or where a purchaser would not get a credit for other reasons 
(such as a bank or an operator of input taxed commercial residential premises). 

57 Section 75-5(1). The terms “stratum unit”, “long-term lease”, “taxable supply” and “real property” are all defined in the GST 
Act. 

58 Former section 75-5(2) 

59 Refer PS LA 2005/2 (GA) 

60 Amendments to section 75-5(1), effective 29 June 2005 but subject to grandfathering provisions. 

61 Refer, for example, Chen & Anor v FCT (2012) 88 ATR 988; FKYL v FCT [2016] AAT 810 
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it: as a GST group member; as a GST joint venture participant; as a GST-free supply of a 
going concern; as GST-free farmland; or from an associate for no consideration62. 

(b) Calculation of the margin 

If you are eligible to apply the margin scheme and it is agreed in writing with the 
purchaser, GST is calculated as 1/11th of the “margin”.  

The “margin” is usually either; 

 The (GST inclusive) sale price of the real property interest less your original 
purchase price63 – the “consideration method”; or 

 If you acquired the interest in the real property before 1 July 2000, the “margin” is 
the difference between the (GST inclusive) sale price and the valuation64 of the 
property interest as at 1 July 2000 – the “valuation method”. 

However, the valuation date may be a date other than 1 July 2000 if you owned the land 
but were not registered for GST on 1 July 200065 or if you are a government vendor and 
the land was unimproved as at 1 July 200066. 

Further, the same issues in relation to whether certain non-taxable sales impacted 
eligibility also gave rise to whether those same non-taxable sales should result in the 
margin under the “consideration” to be based on the vendor’s acquisition price when the 
previous sale or transfer was not subject to GST. The Government amended the GST Act 
to require a ‘look though’ on such sales/transfers (such as for GST groups, GST joint 
ventures, inherited land, as a going concern or farmland or from an associate)67. 

The principle behind these changes was understandable – not wanting “value increases” 
while land was in the GST regime to escape GST – but it was a move away from the 
original policy as now vendors are being taxed on the previous owners margin (not “only 
the margin added by the business”68). It also confirmed the distinction between the GST 
and a true “VAT”… as what is being taxed is the increase in value regardless of anything 
added to the land – a “VIT”. 

3.5 GST withholding 

In 2018 the Government introduced a GST withholding measure specific to “new 
residential premises” and “potential residential land” intended to reduce the instances of 
phoenixing in relation to new housing. There was a noticeable trend where property 

                                                      
62 Section 75-5(3) 

63 Section 75-10(2) – noting, despite novel argument to the contrary based on property law concepts, that the “consideration 
for your acquisition” does not include the cost of building the apartment before strata-titling – Sterling Guardian Pty Ltd v 
FCT (2006) 62 ATR 119. 

64 Pursuant to section 75-35, the valuation must satisfy the requirements determined by the Commissioner, currently set out 
in MSV 2009/1. Given the savings, there has been significant disputes on the validity or correctness of such valuations – 
refer Brady King Pty Ltd v FCT (2008) 69 ATR 670; Brady King v FCT (No. 2) (2008) 70 ATR 759; Derring Lane Pty Ltd v 
Fitzgibbon (2006) 62 ATR 40 and Decleah Investments Pty Ltd and Anor as Trustee for the PRS Unit Trust and 
Commissioner of Taxation [2017] AATA 2418 

65 Or required to be registered on that date, in which case the valuation date is date of effect of your registration or, if earlier, 
date you applied for registration – section 75-10(3)(b), Item 2. 

66 In which case the date of valuation is the sale date, but a valuation of the unimproved land as at that date – section 75-
10(3)(b), Item 4 and 75-10(3A). 

67 Section 75-11 was introduced with effect from 29 June 2005 for supplies after 17 March 2005, but then amended in 2008 
to include acquisitions as a GST-free going concern or farmland and also fixing the glitch regarding acquisitions from 
associates giving rise to cost base increases but not GST on the acquisition. 

68 As the GST Whitepaper originally expressed it. 
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developers went into liquidation before paying over to the ATO the GST collected on 
sales of new homes69.   

While there have been successful prosecutions of “phoenix developers”70 including cases 
where the ATO obtained security over properties71, the new withholding measure is 
intended to reduce the risk of this activity and therefore reduce the time and money spent 
in litigating these cases.  

The measure – the only “GST withholding”, as opposed to a compulsory reverse charge - 
puts the onus on purchasers of new homes to withhold 1/11th of the purchase price (or 
7% if the margin scheme applies) and pay this direct to the ATO72.  

These new rules took effect from 1 July 2018. 

(a) The process 

Developers must notify purchasers of the requirement and the amount to withhold before 
the transaction occurs and penalties apply for the developer where it fails to give such 
notification73.  

If the property sale is subject to the margin scheme then purchasers will only need to 
withhold 7% of the purchase price74 (with any subsequent true-up to the actual margin 
scheme liability taking place via the developer’s BAS). Non-margin scheme sales will still 
require 1/11th of the purchase price to be withheld75. 

The contract price can be used to calculate the withholding amount76 (as opposed to the 
“consideration” which would include settlement adjustments and exclude option fees) – 
giving parties certainty about the correct amount to withhold. However, the ATO was not 
as generous in allowing the contract price to still be used in circumstances where 
discounts and rebates reduce the price – a new notification based on the discounted 
price is required, even though the withholding amount will be reduced compared to the 
simpler process of using the contract price77. 

The purchaser needs to complete one ATO form to notify the ATO of its upcoming 
obligation to withhold, then pay the amount on or before settlement (either directly, via 
PEXA or with a bank cheque made out to the Commissioner given to the vendor) and the 
also lodge a second form to confirm the withholding amount is being/has been paid. 

The vendor is then entitled to ‘GST withholding credits’ when it submits its next BAS for 
the amounts withheld once the purchaser - so long as the purchaser has paid and also 
lodged the relevant forms78. 

                                                      
69 New section 14-160 of Schedule 1 to the Taxation Administration Act 1953, a measure originally announced in the 2017 
Federal Budget. References in the following footnotes are to sections in that Schedule. 

70 See ATO press release: www.ato.gov.au/Media-centre/Media-releases/Luxury-property-developer-engaged-in-large-
scale-tax-fraud-finds-a-new-home-behind-bars/ 

71 Keris Pty Ltd (Trustee) v DCT [2017] FCAFC 164 

72 Similar to the “split payment” requirements introduced into some European VAT systems to deal with areas of fraud or 
evasion. The purchaser splits their payment – GST-exclusive price to the vendor and GST to the tax authority. 

73 Section 14-255(1), being a strict liability offence with a penalty of $21,000 per notification not issued… which can add up if 
you forget on a large apartment complex development 

74 Technically, section 14-250(6)(a) provides that the percentage to withhold for a margin scheme supply is: “the 
percentage, of the amount provided under subsection (7), determined by the Minister under subsection (8); or (ii)  if there is 
no such determination-7% of the amount provided under subsection (7)”.  In any event the percentage must be between 7 
and 9. 

75 Section 14-250(6)(b) 

76 Section 14-250(7)(a) 

77 Refer ATO LCR 2018/4 at paragraphs 48 – 51. 

78 Section 18-60(1) & (3), although the legislation itself does not require the purchaser to lodge the second notice before the 
credit entitlement arises – it’s necessary for the ATO to know who to credit! 
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These new rules have a negative impact on cash flow for developers, who would 
normally have the benefit of the GST paid by purchasers until they are required to pay it 
over to the ATO, and there has also been a myriad of processing and reconciliation 
issues. One such, easy-to-make “mistake” being to name the supplier on the notification 
form (as legislatively required79), when the supplier is a member of a GST Group and the 
representative member will be liable for the GST and need to get the withholding credit. 

  

                                                      
79 Section 14-255(1)(b)(i) – but this is one of two flaws in the legislation being amended by Treasury Laws Amendment 
(2019 Measures No 1) Bill 2019 which is currently before Parliament. 
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(b) Transitional rules 

There is a two year transitional rule for contracts entered into before 1 July 2018, where 
at least part of the consideration (not including a deposit) is paid before 1 July 2020, 
meaning that no withholding is required on such contracts80. 

There is also a transitional rule regarding the impact the withholding regime on property 
development agreements that include the paying of GST to the ATO within the calculation 
of distributions between the parties81. 

 

 

                                                      
80 Refer Items 26 and 27 of Schedule 5 Treasury Laws Amendment (2018 Measures No. 1) Bill 2018 

81 Refer Item 28 of Schedule 5 Treasury Laws Amendment (2018 Measures No. 1) Bill 2018 
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4 Commercial residential premises 

4.1 Original policy 

The policy from the original GST Whitepaper was again deceptively simple: 

Accommodation 

Supplies of short term accommodation in hotels and similar establishments will 
be taxable. Long term stays (for twenty-eight days or more) will be input taxed 
in line with the general treatment of residential rents. 

But in the 1998 GST Bill released only five months after the GST Whitepaper, the 
treatment of long term accommodation in “commercial residential premises” was taxable 
– but at a “concessional rate” (which is actually the 10% rate, but applied to only 50% of 
the “value” of the supply)82. 

However, due to the Prime Ministerial intervention noted in section 2.2, this Division was 
amended even before the GST Act was first passed by introducing an option for long 
term stays to be input taxed at the election (annually, if you like) of the supplier83. Input 
taxing being the Whitepaper policy! 

(a) The policy for short term accommodation? 

Since the introduction of the GST Act disputes have arisen over the borderline between 
“residential” premises and what was originally described as “hotels and similar 
establishments”. 

The defined term “commercial residential premises”84 is expressly defined and contains a 
list of premises that are commercial residential premises and then also includes 
“residential premises similar to” other commercial residential premises. So it is not 
surprising that there is considerable overlap and confusion on the borderline between the 
two concepts. The borderline became even more confusing after the 2006 Marana 
amendments to the definition of “residential premises” effectively overturned the original 
policy distinction between the two concepts.  

That is, the original policy behind input taxing “residential premises” to ensure 
comparable treatment between owners and renters made it clear that premises “such as 
houses and flats”85 that can be homes for owner occupiers and renters are “residential” 
and other premises are not. A room in a hotel, for example, would not normally be 
considered something an “owner occupier” would occupy. 

So, as all potential commercial residential premises should have the minimal physical 
characteristics of “residential premises”, the concept of “commercial residential premises” 
now needs to be determined on a premises by premises basis. Disputes revolve around 
types of facilities that have some characteristics of obvious commercial premises (ie. 
some of the characteristics of hotels, motels, hostels or caravan parks) but could also be 
homes for their occupiers. As it was said in Marana … “such dual functions might make 
the relevant premises appear to be neither one thing nor the other”. 

4.2 A premises by premises analysis 

Unfortunately, unlike the simplicity of the ‘physical characteristics test’ for residential 
premises (refer 3.1 above), whether something amounts to “commercial residential 

                                                      
82 Division 87 of the 1998 GST Bill, still in the GST Act. 

83 Section 87-25 

84 Section 195-1 (reproduced at 4.2) 

85 Paragraph 5.164 of the EM. 
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premises” needs to be considered on a case by case basis – looking at both the physical 
characteristics and the operating characteristics of the particular premises. 

This case by case analysis in part arises because the definition of “commercial residential 
premises” itself is a list of types of premises. It is defined for GST purposes in section 195 
as: 

Commercial residential premises means: 

(a) a hotel, motel, inn, hostel or boarding house; or  

(b) premises used to provide accommodation in connection with a school; or  

(c) a ship that is mainly let out on hire in the ordinary course of a ‘business of 
letting ships out on hire; or  

(d) a ship that is mainly used for entertainment or transport in the ordinary course 
of a business of providing ships for entertainment or transport; or  

(da) a marina at which one or more of the berths are occupied, or are to be occupied 
by ships used as residence; or  

(e) a caravan park or a camping ground; or  

(f) anything similar to residential premises described in paragraphs (a) to (e).    

However, it does not include premises to the extent that they are used to 
provide accommodation to students in connection with an education institution 
that is not a school. 

So determining whether a complex is commercial residential premises requires 
consideration of whether it falls into one of the listed categories. The various terms within 
this definition are not further defined in the GST Act, and have been held to have their 
ordinary meaning86. Thus, a “hotel” is “a building in which accommodation and food, and 
alcoholic drinks are available”, and a “hostel” is “a supervised place of accommodation, 
usually supplying board and lodging, provided at a comparatively low cost, as one for 
students, nurses, etc”87. 

Where things get interesting is trying to determine whether certain premises fall within 
sub-paragraph (f) and are “similar” to a hotel, hostel, caravan park, etc.  

In Marana, the Full federal Court thought the “awkard[ly] worded” paragraph (f) was88: 

“intended to describe the criteria for inclusion of premises not specifically mentioned 
in pars (a) to (e)… Such premises will have some or all or the characteristics of both 
residential premises and one or other of the various premises identified in the earlier 
paragraphs of the definition. The use of the word “similar” probably reflects the 
possibility that such dual functions might make the relevant premises appear to be 
neither one thing nor the other”. 

So what are the relevant characteristics of these various premises?  

In GSTR 2000/20, based on a review of the Australian and overseas case precedent, the 
Commissioner set out the “eight factors” that need to be considered to determine whether 
premises are “similar to” other categories of commercial residential premises. Those eight 
then found their way in to the Explanatory Memorandum to the 2006 amendments89 and 
have been replicated in GSTR 2012/790 but with the caveat, based on recent case law, 
that they are not a definitive list and the observation that the issue is “a question of 
‘impression’ and ‘degree’”91. 

                                                      
86 See for example Wynnum Holdings at paragraph 66. 

87 Nicholas J in ECC Southbank at paragraph 48 citing the Macquarie Dictionary definitions  

88 Marana at paragraph 55 

89 Paragraph 15.12 of the Revised Explanatory Memorandum to Tax Laws Amendment Bill 2006 Measures No. 3) Bill 2006 

90 Paragraphs 149-150 

91 Paragraph 151, citing ECC Southbank and quoting Wynnum Holdings. 
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So unless it is expressly listed in the definition – like a hotel, motel, caravan park or 
marina -  most types of premises will need to be determined on a case by case basis and 
many will be close to the borderline (if not in dispute). 

There are now also premises that will clearly not be “commercial residential premises” – 
in particular, parts of commercial residential premises will not be.  

This was the first issue in South Steyne where the taxpayer argued that the supply of a 
lease of 83 separately strata titled rooms in a hotel was a supply of commercial 
residential premises, notwithstanding that the title with the restaurant, reception and other 
facilities had previously been sold to another (related) party. However, and as given away 
in the last section, Stone J decided that the supply of each room was the supply of 
residential premises. Further, the Court decided that a single hotel room was not “similar 
to” a hotel and also that the supply by way of lease of a single room could not be 
aggregated with other supplies (the other 83 rooms) to determine the GST character92. 

4.3 Specific types of ‘Commercial residential’ premises. 

(a) Retirement villages 

In my experience, the biggest area of dispute regarding the borderline on residential 
versus commercial residential premises is in the retirement village sector.  

One of the reasons it is an area of much contention is that the structures and operations 
of retirement villages are so diverse, that any attempt to give them a single category for 
GST purposes – including in this paper – is destined to fail. 

Let’s rule out the easy categorisations: 

 Accommodation in a “retirement village” provided by an “endorsed charity” is a GST-
free supply93 – full input tax credits for construction and operating costs, no GST 
liability on the rents; 

 Accommodation provided by an “endorsed charity” for less than 75% of market value 
is GST-free94 – full input tax credits for construction and operating costs, no GST 
liability on the rents; 

 Accommodation in aged care facilities (that may or may not look like, or even be a 
part of, a retirement village) is GST-free, even if provided in a “serviced apartment” 
in a “retirement village”95 – again, full input tax credits for construction and operating 
costs, no GST liability on the rents; 

 Long term accommodation in a hotel, motel or caravan park by retirees will be either 
taxable at a concessional rate or, by election of the operator, input taxed96. Unless 
the premises were constructed before 1 July 2000, then chances are the operator 
would choose the concessional rate. 

So how does any other retirement village operator categorise its supplies? 

In Wynnum Holdings97, the taxpayer argued that the supervision and service elements of 
the supply to residents was sufficient to make the supply that of accommodation in 

                                                      
92 However this decision – that the first supply of the lease of a strata-titled hotel room was input taxed, was the only one of 
the four issues in contention that all four Federal Court Justices agreed on (Stone J at first instance and Edmonds, Emmett 
& Finn JJ on appeal). 

93 Section 38-260 and related definitions inserted into the GST Act in 2004. In this regard, the definition of “retirement 
village” was inserted solely for these provisions and shouldn’t be used to determine what a retirement village is for other 
GST characterisations. 

94 Section 38-250(1)(b)(i). 

95 Section 38-25 (4) and, inserted in 2004, (4A). 

96 Division 87, noting such premises are “commercial residential premises” as defined without needing to rely on the “similar 
to” test. 

97 Wynnum Holdings No 1 Pty Ltd and Commissioner of Taxation [2011] AATA 296 and Wynnum Holdings No 1 Pty Ltd and 
Ors and Commissioner of Taxation [2012] AATA 616 
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commercial residential premises – similar to a hostel. That is, it was a supervised place of 
accommodation and residents got three meals a day and a linen service, as well as the 
right to occupy their units under Residential Services (Accommodation) Act 2002 Qld 
agreements. 

Certainly that is more supervision than a normal homeowner or renter.  

In New Zealand, when it had the same “similar to” “hostels” concepts in its definition of 
“commercial dwelling” as we do in our definition of “commercial residential premises” 
such a supply would likely be in a commercial dwelling98.  

In Australia, Deputy President Frost decided the premises were “at least in some 
respects … similar to a hostel”. However, the premises were ultimately not sufficiently 
similar, because the occupiers were, inter alia, allowed to keep pets and required to pay 
for telephone connections99. 

The Commissioner’s approach, as illustrated by the position he took in Wynnum 
Holdings, is that retirement villages are residential premises but not commercial 
residential premises on the basis they do not show sufficient physical or operational 
features to be similar to hotels, motels, hostels or boarding houses100. This view – at least 
in relation to operational features - accords with DP Frost’s view of the particular terms 
and conditions imposed on the residents in Wynnum Holdings… but must be subject to 
the Commissioner’s favourite caveat that it always “depends on the facts and 
circumstances”101.  

Another attempt at arguing this position was made and lost in 2016 in RSPG v FCT102, 
with the AAT again finding that the particular retirement village was not commercial 
residential premises. 

Is that the end of the issue? 

(b) Student accommodation 

Student accommodation, a bit like retirement villages, can be many things to many 
people (particularly the students residing therein). 

Certain student accommodation is expressly carved out of the definition of “commercial 
residential premises”, so would fall to be input taxed residential premises (assuming the 
student gets at least a bed, shelter and access to a bathroom)103. 

Certain other “student accommodation”, as defined, is GST-free if it is, broadly, at a 
primary or secondary school boarding house104. 

So if you fall outside those two categories of student accommodation, is your supply 
residential premises or commercial residential premises? 

That was the issue facing the Court in ECC Southbank105. Clearly the rooms could be 
“residential premises” as they provided shelter, a bedroom and a bathroom, but the issue 

                                                      
98 However, it was decided that (like here) such treatment went against the NZ Government’s policy, so in 1990 they 
amended their GST Act definition of “commercial dwelling” to expressly exclude retirement villages. Apparently we get the 
same result in Australia without having to make the amendment. 

99 Two of the six factors that “when taken together …. Renders it impossible to conclude that the property is, or at any 
relevant time was, commercial residential premises” – paragraphs 76 & 77 of Wynnum Holdings. 

100 Paragraphs 242 – 245, GSTR 2012/6 

101 This caveat is apparent from the example at paragraphs 43 and 173 and 187 of GSTR 2012/7 but, strangely, is not 
repeated in the specific paragraphs on retirement villages at 242 – 245.  

102 [2016] AATA 687 

103 Applying to student accommodation “in connection with an education institution that is not a school” – typically university 
accommodation for a specific university (refer GSTR 2001/1). But note that if the supplier is an endorsed charity, as many 
church-based or university-owned providers will be, the supply of accommodation will be GST-free is it is for less than 75% 
of market value – section 38-250. 

104 Section 38-105 

105 ECC Southbank Pty Ltd as trustee for Nest Southbank Unit Trust v Commissioner of Taxation [2012] FCA 795  
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for the Court was whether there was also sufficient other services provided for the 
particular premises to amount to “commercial residential premises”. Nicholas J held that 
they did. 

Focussing on the Macquarie Dictionary definition of a hostel as a supervised place of 
accommodation usually providing board and lodging at comparatively low cost, Nicholas 
J decided that the 24 hour reception desk was a form of supervision and the 
accommodation was intended to be comparatively low cost, so “if the Urbanest premises 
is not a hostel, it is very similar to a hostel”106. 

The result, however, is surprising given that there was no meals provided and the status 
of the students in the premises – some rented under residential tenancies agreements, 
which had previously been considered the determinative factor that premises are 
residential rather than commercial residential107. 

Further, to contrast with the occupants in Wynnum Holdings, there were less services 
provided and the tenancy status was more like a normal residential tenancy… does it 
therefore turn on whether occupants are students versus retirees and their ability to have 
pets? 

(c) Employee accommodation 

There is no particular category of employee accommodation for GST purposes or 
generally. So the characterisation of such accommodation should be done on general 
principals – is the accommodation provided in a facility that would be considered 
“commercial residential premises”? 

However, an alternative approach arose out of a particular paragraph in GSTR 2000/20 
which sought to distinguish “fly-in-fly-out” accommodation and similar short term 
arrangements for workers as not input taxed but, “subject to the basic rules”. 

This meant that employers who ran enterprises that would otherwise get full input tax 
credits on their acquisitions – mining coal, drilling oil, picking fruit – were able to claim 
credits on building the premises for short term worker accommodation. 

This approach was probably right on the pre-Marana amendments approach to 
“residential premises”, as the concept of residence required some kind of permanence. 
However, since those 2006 amendments, the term of occupation is now disregarded and 
the test for residential premises is only about the physical characteristics. So to avoid 
input taxing, the operational characteristics of employee accommodation is now critical. 

This is now reflected in GSTR 2012/6 with some fairly detailed examples as to what 
would and what wouldn’t amount to “commercial residential premises” for employee 
accommodation - ‘camp-style’ accommodation will (on balance)108, but not short term 
accommodation in a house or apartment. 

Given the capital costs involved in building employee accommodation and the denied 
credits in an otherwise fully creditable business109, despite that transitional relief 
granted110, the issue remains contentious. 

  

                                                      
106 ECC Southbank at paragraphs 65 – 67. 

107 Refer GSTR 2012/D1 paragraph 205 and 223 

108 Example 10 at paragraphs 70-77, 2012/6 

109 Rio Tinto Services Ltd v Commissioner of Taxation [2015] FCAFC 117 

110 GSTR 2012/6 at paragraphs 124-126 
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(d) Manufactured home parks 

Broadly, ‘manufactured home parks’ ‘home parks’ or ‘manufactured home estates’ 
(hereafter MHEs) are places in which sites for demountable homes are rented to owners 
of the demountable homes who either occupy them or rent them out. The demountable 
homes are often used as people’s primary residence, and the provision of the sites is 
usually governed by State legislation aimed at protecting the rights of site 
lessees/occupiers111. However, it is also common for MHE’s to include some homes for 
short term, tourist rental – particularly when located in a desirable tourist location112. 

Renting out sites for demountable homes has obvious similarities to the operations of 
caravan parks, and indeed often caravan parks have on-site demountable homes for rent 
or occupation. Not surprisingly, in 2000/20 the Commissioner ruled that ‘home parks’ 
were therefore commercial residential premises under paragraph (f) as they are “similar 
to” caravan parks: “[t]he same rules apply to home parks as to caravan parks. The rental 
of a site is subject to GST, as is the rental of a home in situ”113. 

During the re-work of 2000/20, the Commissioner discovered that there is a very wide 
range of operations and structures under which the provision of sites or homes in home 
parks are offered – ranging from parts of caravan parks and holiday resorts to (dare I say 
it!) retirement villages114. However after reconsidering the treatment applied in 2000/20 
the Commissioner confirmed that MHEs are “commercial residential premises” for GST 
purposes.115  

 

  

                                                      
111 See, for example, Residential Parks Act 1998 (NSW) 

112 The mix of GST treatment for short and long term accommodation in caravan parks gave rise to the first ever 
“apportionment determination” under section 11-30(5) (refer CP 2001/1). 

113 Paragraph 132 of GSTR 2000/20, noting that occupiers of ‘home parks’ were also part of the push in 2000 to have the 
rules for caravan parks changed to allow optional input taxed treatment (refer footnote 4). 

114 Refer edited version of PBR #90129 

115 Draft ruling GSTR 2013/D2 which proposed to treat manufactured home estates as not being commercial residential 
premises was withdrawn 
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5 Commercial Premises  

5.1 Original Policy 

The original policy for all “non-residential land” was straightforward… 

Other construction 

The construction, sale and leasing of all non-residential land and buildings, 
whether new or used, will be subject to tax. This treatment will allow virtually all 
businesses to claim input tax credits for the tax payable on such buildings they 
occupy or own. This will make the purchase or lease of a building effectively ‘tax 
free’ for them.116 

Commercial – ie. non-residential or commercial residential – property is to be treated like 
any other good or service under the GST Act. 

However, given the large amounts of GST involved in property transactions, and the 
length of time some leases run for, there has been issues specific to commercial property 
as well117. 

5.2 Sales of Commercial Property 

The sale of leased commercial property is usually treated as a GST-free SOGC (subject 
to the written agreement of the parties) as it saves on cash flow and additional stamp 
duty.  However, agreeing the relevant clauses can be a negotiating point and there can 
also be confusion over the GST obligations of the parties to the transaction in relation to 
rent collected for periods spanning completion. 

(a) Supplies of a going concern 

Where parties agree to treat the supply of leased commercial property as a GST-free 
SOGC, it is important in order for a supply to qualify as a SOGC, that the supplier must: 

 supply to the recipient “all things necessary” for the continued operation of an 
“enterprise”13F

118; and 

 continue carrying on the enterprise until the day of the supply14F

119. 

The legislation provides, and the Commissioner expressly accepts, that the activity of 
leasing real property is an “enterprise”15F

120. Practically, for the supply of leased property to 
qualify as a SOGC, the property must be sold subject to the existing leases, and any 
vacant areas must be actively marketed for lease (for example, by the vendor having 
appointed an agent to lease the property, online advertising or by receiving and 
responding to approaches by potential tenants). 

Service, maintenance and property management contracts that are currently in place are 
not considered to be necessary for the purchaser to continue the vendor’s leasing 
enterprise and are therefore not required to be assigned or novated to the purchaser16F

121. 

                                                      
116 GST Whitepaper page 97 

117 Many issues, cases and legislative changes relevant for commercial leasing arose due to the grandfathering provisions in 
the A New Tax System (Goods and Services Tax Transition) Act 1999 (refer footnote 29), but since those provisions ended 
in 2005 I do not propose to cover them in this paper. 

118 Section 38-325(2)(a) of the GST Act. However, for completeness, it is not necessary that the purchaser actually 
continues that enterprise (refer paragraph 81 of GSTR 2002/5) – ie. it can terminate any leases the following day. 

119 Section 38-325(2)(b) of the GST Act. 

120 Refer section 9-20(1)(c) and the Commissioner’s long-standing public ruling on SOGCs GSTR 2002/5 at paragraphs 23-
24.  

121 See paragraph 107A of GSTR 2002/5, introduced in 2015. 
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There are a number of administrative requirements in order for a SOGC to qualify for 
GST-free treatment, being that: 

1 The supply is for consideration – i.e. the sale price of the property; 

2 The recipient is registered or required to be registered for GST at the time of the 
supply – i.e. at the settlement date; and 

3 The parties agree in writing that the supply will be treated as a SOGC. 

A SOGC specific GST clause should address the above administrative requirements for a 
SOGC to qualify for GST-free treatment. 

Recently, there have been difficulties with the ATO processing ABN and GST 
registrations in a timely manner.  We therefore recommend GST clauses should state 
that the purchaser warrants that it will be registered for GST (or required to be 
registered) as at the time of settlement, and not within a specified time-frame or that it is 
currently registered for GST (unless it  already is).   

Technically, the purchaser will be required to be registered on the day of settlement if the 
commercial lease revenue of the property exceeds $75,000 per annum17F

122. Practically, the 
purchaser, if not already registered, should start their registration process as soon as 
possible. 

(b) Benefit and risk of applying SOGC treatment 

The benefit of supplying property as a GST-free SOGC does not lie solely in the fact that 
an amount for GST does not have to be funded in addition to the purchase price18F

123. In 
addition, the purchaser should obtain a stamp duty saving, as its stamp duty liability will 
be assessed on the “GST-exclusive” sale/purchase price of the property (as the GST is 
nil).  

There is usually no GST benefit for the vendor of treating a supply of property as a GST-
free SOGC, although it may make the property more marketable. 

As the financial benefit arises for the purchaser and the risk is inherently with the 
vendor19F

124, the GST clause will usually be specifically tailored so the “risk” of applying 
SOGC treatment can be shifted from the vendor to the purchaser by making the 
purchaser liable for any GST, interest and penalties if the sale turns out not to be GST-
free. 

An extract from a SOGC-specific GST clause, which allows for the “gross-up” for GST 
(should the supply of property not qualify as a GST-free SOGC) is extracted below: 

“Clause XX: 

Notwithstanding the understanding of the parties as expressed in 
clause [XXXX]20F

125, if for any reason the sale of the Property is not accepted by 
the Commissioner in its entirety as a GST-free supply of a going concern: 

(1) the purchaser must pay to the vendor an amount equal to the amount 
of the GST payable by the vendor in respect of the supply within 
14 days after the Commissioner confirms the vendor’s liability to GST 
in an assessment or correspondence [OPTIONAL: together with an 
amount equal to any penalties or interest imposed on the vendor 
in respect of that amount]; and 

                                                      
122 As this exceeds the compulsory GST registration threshold at section 23-5(b). 

123 Transactions involving the sale of leased commercial/retail property are usually ‘revenue neutral’ for GST purposes as 
the purchaser will usually be registered and entitled to claim a full ITC. GST is therefore not a net cost to either the vendor 
or purchaser, merely a cash flow/funding cost. 

124 As it would be liable for GST if the supply was a taxable supply. 

125 Refer to clause under which entities agree that the supply will be treated as a SOGC. 
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(2) the vendor must give the purchaser a copy of the assessment or 
correspondence from the Commissioner and issue a tax invoice as a 
precondition to payment under clause [XX(1)].” 

There are a number of issues to be aware of in relation to negotiating and using the 
above clause: 

 GST ‘gross-up’: Like with the standard GST ‘gross-up’ clause, this SOGC-
specific gross-up mechanism allows the vendor to recover an additional amount 
equal to the GST payable to the extent that the supply of the property is a 
taxable supply. For leased commercial property, the purchaser should get an 
ITC for this amount, so such a ‘just in case’ gross-up is usually not contested. 

 Gross-up trigger: Importantly, the GST gross-up is only triggered if the 
Commissioner does not accept the supply of the Property to be a GST-free 
SOGC (in contrast to variations such as where the trigger is if the “vendor 
reasonably considers” that the supply is not a GST-free SOGC). The rationale 
for waiting on the Commissioner’s decision is to remove the ability for one party 
to subsequently renege on the agreement to treat the supply as a SOGC.  

 Passing the SOGC risk: The optional bracketed text in the above clause 
extract concerns the vendor’s ability to recover any penalties and interest from 
the purchaser to the extent that these are imposed on the vendor as a result of, 
as it turns out, incorrectly applying SOGC treatment to the supply of the 
property. It is usual for vendors to pass the risk of applying SOGC treatment to 
the purchaser by including a mechanism for the vendor to recover penalties and 
interest from the purchaser. This would usually be considered a reasonable 
position as it aligns the risk of applying SOGC treatment with the purchaser, 
who is the entity that should derive the benefit of the cash-flow and stamp duty 
saving.  

However, it is ultimately a commercially negotiated position as to which party 
will accept the interest and penalties risk. In practice, there should be a low risk 
that the supply of leased commercial property should not qualify as a GST-free 
SOGC (given the Commissioner’s public ruling) and an even lower risk that the 
Commissioner will in fact impose penalties and interest upon the vendor21F

126.  

 Vendor warranties: the vendor may also provide specific warranties that it is 
supplying all things necessary for the purchaser to continue the leasing 
enterprise and also that it will carry on the enterprise until settlement – the two 
factual requirements for an SOGC to exist. Vendor’s will usually be reluctant to 
include such warranties as it may negate the interest and penalties pass-on, 
whereas purchasers are likely to want such warranties to be included. 

(c) Examples of property-related SOGC transactions 

Whilst the supply of leased commercial property will almost invariably qualify as a SOGC 
of the vendor’s leasing enterprise, there are a number of variations where it is not so 
clear whether the vendor is carrying on an enterprise that is capable of qualifying as a 
SOGC.  

  

                                                      
126 There should be no penalties and interest applicable on the incorrect treatment of the supply of leased commercial 
property as transactions would be ‘revenue neutral’ and usually the parties should have – we recommend - taken 
reasonable care in seeking professional advice that SOGC applies (refer to section 284-75(5) of Schedule 1 of the Taxation 
Administration Act 1953, PSLA 2008/9 and PSLA 2012/5) 
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The table below summarises numerous types of transactions where parties have 
attempted to apply SOGC treatment and the expected outcome based on the ATO’s 
administrative practice and view outlined in GST public ruling GSTR 2002/5. 

 SOGC? 

Fully leased property  

Partly leased and active marketing  

Previously leased and active marketing  

Previously leased and being refurbished  

Built with agreements for lease (AFLs)  

Unbuilt with AFLs unclear 

Lease put in place prior to settlement can be risky 

‘Development’ enterprise fact dependent 

Sale and leaseback X 

 

In the longstanding public ruling on SOGCs the Commissioner uses examples where a 
lease is inserted a day prior to settlement and the sale of the property is an SOGC (see 
paragraphs 101-102 and 135-136 of GSTR 2002/5). 

However, the Commissioner has also looked through the form of arrangements to 
determine that a vendor who granted a lease the day before settlement did not carry on a 
genuine leasing enterprise (so the sale was not a GST-free SOGC). The relevant 
circumstances involved the vendor inserting a lease with one of its subsidiaries and 
selling the property to the purchaser subject to the lease as a GST-free SOGC (see 
private ruling authorisation number: 15659). In the private ruling, the Commissioner 
focussed on the terms of the lease, finding that because there was no rent payable and 
the subsidiary did not actually take possession of the property then the vendor was not 
carrying on a leasing enterprise. 

5.3 Attribution over settlement 

Another issue that often causes headaches for parties to a transaction involving leased 
property is the attribution of GST liability in respect of rent for the tax period in which the 
property is sold. 

(a) Liability for GST on rent spanning settlement 

During the period when the MBI Properties line of cases22F

127 were being litigated, there was 
significant uncertainty regarding whether the purchaser of a “reversionary interest” (e.g. 
leased property) makes a supply to the tenant or, as was decided by the Full Federal 
Court, that only the original grantor of a lease made a supply upon granting the lease. 
There was concern as to which party would be liable for GST on rent collected from 
tenants after the transfer of leased property and very, very lengthy GST clauses were 
included in contracts. 

After the matter was resolved in the High Court (overturning the Full Federal Court), the 
Commissioner released a Decision Impact Statement 23F

128 which reaffirmed his earlier 
position set out in GST determination GSTD 2012/2. In this GST determination the 

                                                      
127 MBI Properties Pty Ltd v. Commissioner of Taxation [2014] HCA 49, MBI Properties Pty Ltd v. Commissioner of Taxation 
[2013] FCAFC 112 and MBI Properties Pty Ltd v. Commissioner of Taxation [2013] FCA 56 

128 http://law.ato.gov.au/atolaw/view.htm?DocID=LIT/ICD/NSD329-2013/00001 
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Commissioner explains the position of both the vendor and purchaser of leased property 
that is supplied during a tax period - summarised as follows: 

Facts: 

 Vendor invoiced or received rent for a prospective tax period 

 Commercial property sold during that tax period 

 Under sale contract, vendor makes an adjustment in favour of the 
Purchaser for the rent already invoiced/received 

Decision: 

 Vendor liable for GST on the full amount of rent invoiced/received for 
the tax period 

Reasoning: 

 As between vendor and tenant, vendor is entitled to receive full 
amount of rent upon invoicing tenant, so triggers full GST liability 

This can be diagrammatically represented as follows: 

 

 

 

(b) Appropriate contractual clauses 

In order to align the parties receipt of GST amounts with their GST liabilities (as explained 
in GSTD 2012/2), a clause which specifically deals with the GST collected on rent will be 
useful in apportioning this GST between the vendor and purchaser.  

Extracted below is an example of a commonly used clause which seeks to clarify the 
GST obligations between the parties in respect of the GST relating to rent: 

XX. GST on Rent 

(a) If after the completion date the purchaser receives an amount equal to the 
GST paid or payable by the vendor in connection with the Rent (Vendor 
Amount) the purchaser must promptly pay to the vendor the Vendor Amount, 
but only to the extent to which the purchaser has received the Vendor Amount 
in addition to the Rent; and 

(b) If after the completion date the vendor receives an amount equal to the GST 
paid or payable by the purchaser in connection with the Rent (Purchaser 
Amount), the vendor must promptly pay to the purchaser the Purchaser 
Amount. 

The clause is aimed at requiring the parties to pay amounts of GST between them 
according to which of the parties has a GST liability in respect of the rent. Importantly, the 
term “Rent” should be defined on a GST-exclusive basis. 

(c) Settlement adjustments 

A common mistake made by parties to a property transaction is for vendors to allow as an 
adjustment to the purchase price, the GST-inclusive amount of the rent for the period that 
the purchaser will be the landowner. This is effectively putting the vendor ‘out-of-pocket’ 
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as it will be liable for GST on the whole amount of rent for which it invoiced and/or 
received. Parties should therefore ensure that any settlement adjustments (particularly in 
relation to rent) should be calculated on a GST-exclusive basis. 

There is often confusion about whether settlement adjustments generally should be 
calculated based on GST-inclusive or GST-exclusive amounts. This should not be 
confused with whether the settlement adjustments should be “grossed-up for GST”. 
Whether to gross-up settlement adjustments (calculated on GST-exclusive amounts) is 
determined by the GST treatment of the supply of the property, as settlement 
adjustments are considered to be part of the consideration for the supply of the 
property24F

129. 

So if the sale of the leased property is a taxable supply then any settlement adjustments 
should be grossed-up for GST. If the sale is a GST-free SOGC, any settlement 
adjustments should not be grossed-up for GST. 

5.4 Other commercial property leasing issues 

(a) Lease incentives 

It is commonplace for landlords of commercial property to offer a variety of lease 
incentives to prospective tenants.  

The GST treatment of lease incentives provides for a good exercise in “following the 
money” in analysing whether there are any other taxable supplies that need to be 
accounted for in addition to the lease of the premises.  

With landlords becoming creative with the types of lease incentives offered to prospective 
tenants, the following factors outlined by the Commissioner in GST public ruling GSTR 
2003/16 may be useful:  

29. While no single fact may be determinative, as a guide, factors that are 
relevant in considering whether a payment, or other consideration, is 
consideration for a separate supply made by the landlord or by the tenant 
include: 

 whether the payment or other consideration is required by the contract 
to be paid or provided to a third party. If so, this may suggest it is 
consideration for a supply made by the third party, such as procuring 
the other party to enter, or agree to enter, into the lease; 

 whether the payment is to be fully or partly rebated if the lease is 
terminated early or in case of a certain event occurring, for example, 
destruction of the premises. If so, this may suggest it is rent by 
another name; 

 where the payment or other consideration is required to be provided 
by instalments or progressively over a period, whether there is 
provision for cessation of the payments or other consideration if the 
lease is terminated early. If so, this may suggest the payment is rent 
for the lease of the premises; 

 where the parties agree any outstanding balance or other 
consideration will become immediately due in the event of early 
termination, which may, for instance, tend to distinguish the 
consideration from rent; 

 the fact a party would not have entered into a lease but for the 
inducement; 

 the description the parties give to the payment or other consideration 
in their written contract. 

                                                      
129 Refer to GST determination GSTD 2006/3. 
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(b) Fit out incentives – ownership & agency 

The GST treatment of fit out incentives turns on the question of which entity becomes the 
owner of the fit out:  

 where the landlord becomes the owner of the fit out, the “supply” of the fit out from 
the landlord to the tenant is subsumed into the supply of the leased premises for the 
rent (i.e. the supply of “fitted out” premises); 

 where the tenant owns the fit out, the ‘fitout incentive’ provided by the landlord  is a 
cash payment that would usually be consideration for a taxable supply by the tenant 
of entering into the lease. 

Often in practice it is the tenant that organises and contracts for the fit out to be 
undertaken, but the fit out must be transferred to the landlord so that it can get the 
necessary depreciation benefit associated with the fit out. This situation gives rise to the 
question of whether – for GST liability and invoicing purposes – the fit out is: 

 acquired by the tenant from the contractor and then “on-supplied” to the 
landlord; or 

 acquired direct by the landlord from the contractor, through the tenant acting as 
its agent. 

Where the tenant makes an “on-supply” of the fit out to the landlord, then any cash 
contribution paid by the landlord would be consideration for the taxable supply of the fit 
out by the tenant. The tenant would therefore have a GST liability in respect of the cash 
contribution received. The tenant should claim an ITC on the contractors’ tax invoice(s) 
and issue a new tax invoice in its own name to the landlord. 

Where the landlord acquires the fit out direct from the contractor, any payment to the 
tenant does not give rise to a GST liability for the tenant (as it is merely the landlord 
reimbursing its agent). However, if the tenant has paid the contractor GST-inclusive 
amounts (as is likely), the tenant will want to be reimbursed the GST-inclusive amounts. 
The landlord can do so as it can claim an ITC - but it would need a tax invoice from the 
contractor to do so, which could be in either the tenant’s name or the landlord’s name12F

130. 

Whether the tenant should acquire fit out as principal and on-supply it or as agent for the 
landlord should – in theory – make no difference to the net GST incurred, but does make 
a difference as to who is liable and what tax invoices are required. The lease agreement 
or agreement for lease should therefore clarify the ownership of the fit out and also 
whether (or not) the tenant is appointed as agent for the purposes of organising the fit out

                                                      
130 Division 153-A of the GST Act allows a tax invoice to be received by the agent of a principal and the Commissioner 
allows such a tax invoice to be in the name of the agent through A New Tax System (Goods and Services Tax) Waiver of 
Tax Invoice Requirement (Acquisitions under an Agency Relationship) Legislative Instrument 2013. 
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