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30 MINS …

Supply
Enterprise
Consideration
Nexus



IS VAT/GST STILL THE ANSWER?

Expanding reverse charge
Tax invoice fraud
Split payments
Withholding mechanisms
Limited registration (no ITCs)
Flat rate (no ITCs)



SUPPLY

Whitepaper equates "sell" with "supply"
EM

3.6 A supply is any form of supply whatsoever – subsection 9-10(1).  
This is defined broadly and is intended to encompass supplies as widely 
as possible.  Subsection 9-10(2) of the Bill provides a list of things that 
are included as supplies.  It is not an exhaustive list.  It does not limit 
the possible breadth of the definition of supply in subsection 9-10(1).



ANTICIPATED PROBLEMS

Cooper and Vann

“Nevertheless, one can easily imagine that the difficult problems of 
statutory interpretation will still arise from unusual transactions –
involuntary transactions (such as the loss or destruction of insured 
assets and compulsory acquisitions), the creation of limited interests 
in goods or real estate … and transactions where there is 
consideration without ‘supply’ (such as sponsorships, government 
bounties and subsidies).”  



ATAX 1999

“When a contract is made whereby A promises to provide B with 
certain services for an agreed price, are both A and B making a 
supply (in the sense of creating rights) when the contract is made? 
Or is there at that time only one supply, being the supply of rights (by 
A) in exchange for B’s ‘money’ in the sense of B’s ‘payment by way of 
the creation of a debt’ – refer para (e) of definition of ‘money’.  Or is 
there no supply at all until the contract is physically performed and 
paid for?”



The "I didn't do nothin'" problem

Or 

Does a supplier need to take positive 
action to make a supply?



POSITIVE ACTION?

Shaw (2001)
» Legislative

intention to
exclude from the concept of "supply" the 
release of an obligation which occurs 
independently of the act of the releasor.

» That is, the supplier must do something



POSITIVE ACTION

Reglon (2011)

“… the transfer of ownership to Citadel, and the extinguishment of the 
Taxpayer’s ownership by operation of law, occurred without assent 
and was triggered by the payment of the judgement sum by Citadel.  
That payment did not depend on any action of the Taxpayer.  I do not 
consider that, in those circumstances, the Taxpayer may be said to 
have made a supply.  There was no taxable supply by the Taxpayer.” 
(at para 32).



COMPULSORY ACQUISITIONS

GSTR 2006/9

CSR v Hornsby Shire Council [2004] NSWC 946



Hornsby Shire Council v Commissioner
(2008)

• Initiation of the compulsory acquisition process 
by CSR was a sufficient "positive act" to enable 
the Tribunal to find that there was in fact a 
supply from CSR to the Council

• But how does that action tie in to the making of 
the "supply" of the property?



FROM SOUTH STEYNE TO MBI

DP McCabe in MSAUS Pty Ltd as the Trustee for the Melissa Trust v 
Commissioner of Taxation [2017] AATA 1408 

“assumed the obligation … to honour the lease according to its terms 
and in that sense entered into an obligation to tolerate an act or 
situation and in consequence, made a “supply”” 



FROM SOUTH STEYNE TO MBI

“I have come the view that when MBI purchased the reversionary 
interest in the three apartments there was no new supply by MBI to 
MML”. 

per Edmonds J, para 76



FROM SOUTH STEYNE TO MBI

[a] transaction which involves the supplier 
entering into and performing an executory 
contract will in general involve the supplier 
making at least two supplies … (para 35)

MBI’s assumption of that express 
obligation by operation of law on its 
purchase of the premises from South 
Steyne resulted in MBI becoming obliged 
to continue to make the same further input 
taxed supply of residential premises by 
way of lease to MML throughout the 
remaining term of the lease. (para 40)



NEW PROPOSITION 5

GSTR 2006/9

“While an entity may make a supply by observing an obligation, even 
if that involves no more than refraining from doing something or 
tolerating some act or situation, there will be no supply where 
something occurs by operation of law without an entity providing 
something or without any obligation being placed on the entity to 
provide something.” at para 76



The “what happened wasn’t what I 
intended but was it still a supply?” 
problem
Two questions:

» Was there still a supply notwithstanding the 
failure of the principal object?; and

» Was there consideration that had a relevant 
nexus with that supply?



FAILED SUPPLIES

Adjustments in Division 19
Reliance Carpet

"… the subsequent rescission and forfeiture [of the 
deposit] had the effect that the protection afforded 
by s 99-5 no longer applied and the payment 
thereupon was to be treated as a consideration for 
a supply attributable to the tax period during which 
the forfeiture occurred." (Para 20)



ONE SUPPLY OR TWO?

“When the applicant entered into the contract for sale with the 
purchaser it entered into a contract for the supply of real property; 
nothing more and nothing less.  … the fact that that supply did not 
take place is not a warrant to undertake some juristic dissection of the 
contract to find some other supply, in terms of the GST Act, at the 
time of entry into the contract.  In our view, there was no supply of 
interim obligations either then or subsequently.” (Para 18)



TWO SUPPLIES – ROUND #1
"The circumstance that the contract did not 
proceed to completion does not necessarily 
prevent there having been a "supply" when the 
contract was entered into; the ultimate issue is 
whether there was "a taxable supply" to which 
GST was attributed for the relevant tax period. 
The contract was executory in nature and was 
never "rescinded" in the sense of being set aside 
for some vitiating factor attending its formation. 
Further, the use of the phrase "nothing more and 
nothing less" appears to give insufficient weight 
both to the definition of "real property" in the Act, 
and to the identity of the subject matter of the 
contract, in accordance with ordinary principles 
of conveyancing, as the title or estate of the 
vendor in a parcel of land rather than merely the 
parcel itself in a geographical sense."

Para 13



ONLY ONE SUPPLY – AGAIN?

The Tribunal erred in artificially splitting the transaction, and in the 
absence of the principal supply, looked for things otherwise incidental 
to that supply.  If the supply of travel is to be atomised into supposed 
sub-elements, there are more obvious elements that that which the 
Tribunal found.  This include things such as frequent flyer points, 
baggage handling and carriage, lounge access and onboard 
catering."



TWO SUPPLIES – ROUND 2

The GST payable for that taxable 
supply was attributable to and included 
in the calculation of the Qantas’ net 
amount for the tax periods in issue in 
this litigation and the assessments 
objected to were not shown to be 
excessive. (Para 34)



ENTERPRISE

ANTS: Taxable activity
Bill: Enterprise
EM:

2.2 An entity may be registered for GST if it is carrying on an 
enterprise.  Section 9-20 defines enterprise.  An entity (you) can carry 
on more than one enterprise, and can carry on more than one type of 
enterprise.
2.3 Enterprise has been defined very broadly.  Several of the 
things included as enterprises are included not so that they charge 
GST on their supplies but so that they can become registered and 
obtain input tax credits.



ENTERPRISE

Monetisation of excess private capacity
» The power drill you own for 10 years will be 

used around 12 – 13 minutes.
› Rachel Botsman – The case for collaborative 

consumption – TEDxSydney May 2010

When does the enterprise commence?



ENTERPRISE

Commissioner arguing for and against
Principles increasingly settled – proof is 

all over the place
T'aint what you do it's the way that you 

do it
» Touram
» Educational
» Peerless Marine



CONSIDERATION

Valuation of 
NMC

Interdependency 
of obligations



NEXUS

 Connection between 
supply and consideration

 Connection between 
supply and enterprise

 Connection between 
acquisition and enterprise

 Connection between 
acquisition and the 
making of supplies that 
would be input taxed

The Nexus Coffee Shop …
Probably located next to the 
Alignment Ale House? 



QANTAS REVISITED

That is not to deny that the one consideration may be received for 
more than one supply, although, as noted above, the GST will be 
payable once and will be attributable to the first tax period in which 
any of the consideration is received or invoiced. 

per High Court, para 19

But:
• What if the two supplies don't have the same characterisation?
• Is it always "first in time"?
• Apportionment between different supplies and the joy of Luxottica



THE CHAOTIC VISTA?

"And having regard to “essence” and 
“purpose” throughout the enquiry is 
likely to lead to a GST outcome that 
reflects the realities of the commercial 
arrangement, rather than the “chaotic 
vista” that Mr Cordara predicted, where 
everything is a supply, everything is 
consideration, and everything is 
connected with everything." 
at para 84



NEXUS AND INPUT TAXED

HP Mercantile

No finding that an indirect connection 
would be sufficient

Para 35 is obiter dicta and not a finding 
on the operation of s 11-15(2)(a)



NEXUS AND INPUT TAXED

Rio Tinto
» Davies J found that the connection with 

"direct and immediate" as a finding of fact 
(para 33)

» Provides no guidance on questions of nexus 
because:



CONCLUSION

Heresy?
Progress?
Clarity?
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