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This course focuses on the key policy and practical aspects of the administration of the 
Commonwealth’s ‘self-assessment’ income taxation regime. The materials also provide 
a broad perspective on the challenges all parties (the Tax Office, taxpayers, tax 
advisors, tribunals and the courts, Inspector-General, Ombudsman, etc) face in meeting 
their various obligations under taxation and administrative laws. This broad perspective 
is important when considering (for example) the transparency of the Tax Office’s 
decision-making practices, and the appropriateness of its compliance strategies and  
payment enforcement practices. Similarly, a broad perspective is required when 
considering the appropriateness of the dispute resolution avenues taxpayers have 
available to them.  Correspondingly, a major theme running through the study materials 
is that all parties are part of a ‘mass decision-making’ tax regime, which requires an 
appropriate set of roles, obligations and ‘checks and balances’ on decision-making to 
ensure that both the underlying policy intent of the Commonwealth’s taxation laws and 
‘procedural justice’ are achieved.  One of the modules also provides guidelines for 
students in how they should attempt to conduct a dispute in the Administrative Appeals 
Tribunal. 
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About the lecturer 

 

Kalmen Datt 
BComm LLB (Rand) M Tax S (1st Hons) (Auckland)Grad Cert 
ULT(UNSW) 

Kalmen Datt joined Atax as a lecturer in 2004. Kalmen was previously 
a barrister in South Africa and a solicitor/barrister in New Zealand. 
He has practiced in courts of first instance and appeal for more than 20 
years. Kalmen has extensive experience in the procedures adopted by 
all courts and other tribunals in the resolution of disputes and the rules 
of evidence. He has completed courses in mediation and has appeared 
in mediations and arbitrations as counsel. 

Prior to emigrating to Australia, Kalmen was a solicitor with Inland 
Revenue in New Zealand advising on tax issues. He assisted the 
School of Business at the University of Auckland in the teaching of tax 
and GST. 

In addition, Kalmen has successfully completed the Common 
Professional exams in the UK. 
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Letter of introduction 

Dear Student, 

This course focuses on the key practical aspects of the administration 
of the Commonwealth’s ‘self assessment’ income taxation regime. 
The study materials also provide a broad perspective on the challenges 
all parties (the Tax Office, taxpayers, tax advisors, tribunals and the 
courts, Inspector-General, Ombudsman, etc) face in meeting their 
various obligations under taxation and administrative laws. 

This broad perspective is important when considering (for example) 
the transparency of the Tax Office’s decision-making practices, and the 
appropriateness of its compliance strategies and  payment enforcement 
practices. Similarly, a broad perspective is required when considering 
the appropriateness of the dispute resolution avenues taxpayers have 
available to them.  Correspondingly, a major theme running through 
the study materials is that all parties are part of a ‘mass decision-
making’  tax regime, which requires an appropriate set of roles, 
obligations and ‘checks and balances’ on decision-making to ensure 
that both the underlying policy intent of the Commonwealth’s taxation 
laws and ‘procedural justice’ are achieved. 

The course materials provide a significant amount of technical 
(factual) information. However, there is no merit in trying to memorise 
all of it. This is partly because the tax laws, the courts’ interpretation of 
them and Tax Office practices are all subject to change.  Instead, you 
should bear in mind that the main purpose of the study materials, 
assignments and audio conferences is to enable you to gain key 
insights into the changing nature of the legal, policy and practical 
environments within which all players in the tax regime have to make 
decisions. 

The teaching strategies adopted in this course enable you to gain a 
broad overview of how all of the different aspects of the mass decison 
making process link together to make a coherent whole.  The moot 
component of this course contributes to an understanding of the court 
process and the role played by both administrative tribunals and the 
courts in this process.  This latter aspect gives students an opportunity 
of practising their understanding of the issues and their communication 
skills in a real world environment. 

I hope you find your studies will be informative and rewarding.  If you 
have any questions about any aspect of the course please do not 
hesitate to contact me by telephone or email. 

I look forward to working with you. 

 

Kalmen Datt 
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Introduction to the course 

ATAX0006/0106 Tax Administrative Law is a pivotal element of the 
Atax degree. 

The main purpose of this course is to assist you gain key insights into 
the (changing) nature of the legal, policy and practical environments 
within which all players in the tax regime have to make decisions. 

The course materials focus, in particular, on the Commonwealth’s ‘self 
assessment’ income taxation regime.  However, most of the materials 
apply equally well to comparable issues arising with other ‘heads of 
revenue’ (including GST, FBT and Superannuation). 

The course takes as its starting point the view that all players in the tax 
regime (the Tax Office, taxpayers, tax advisors, tribunals and the 
courts, Inspector-General, Ombudsman, etc) are part of what Professor 
Yuri Grbich has described as a ‘mass decision-making’ system.  
In brief, in such a system the day-to-day decision-making (including 
de facto law-making) has to be delegated to the Tax Office. 
The Courts, Administrative Tribunals, the Ombudsman and (recently) 
the Inspector-General of Taxation then undertake their own particular 
types of supervision of that decision-making and (where appropriate) 
provide redress for taxpayers. 

This theme is discussed in Module 1 and drawn on in subsequent 
Modules.  In particular, we will see the importance of ensuring that due 
weight is given to the principles of procedural justice at each stage in 
the tax decision-making process.  Ensuring that these principles are put 
into practice is critical since, like many other tax administrations, the 
ATO has been given considerable coercive powers. Few other 
government agencies have comparable powers. 

Module 2 then identifies the main features of the Commonwealth’s 
‘self assessment’ income tax regime, including the key provisions of 
the Income Taxation Assessment Act (ITAA36).  The approach here is 
largely, but not exclusively, descriptive and factual in nature. 

Subsequent Modules (3 to 6) then explore the manner in which the Tax 
Office administers those provisions of the ITAA36, and how its 
decisions are subject to various kinds of ‘appeal and review’.  
Reflecting the importance of ‘procedural justice’ in tax administration, 
Module 4 focuses on the role played by the Courts in undertaking 
‘judicial reviews’ and explores approaches that can be used to conduct 
a dispute with the Commissioner of Taxation. 
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Relationship to other courses in program 

ATAX0006/0106 Tax Administrative Law is a pivotal element in the 
Atax undergraduate degree.  

An understanding of not only the technical/operational ‘rules’ of tax 
administration, but also of the complex nature of the decision-making 
process within the tax system, and the relationships between the 
bureaucrats and the (quasi) judicial decision-makers is critical to a full 
and contextual understanding of subsequent courses within the degree. 

Course summary 

Although focusing in particular on the Commonwealth’s ‘self 
assessment’ income tax regime, this course takes a broad view of tax 
administration. Its starting point is the view that all players in the tax 
regime ((the Tax Office, taxpayers, tax advisors, tribunals and the 
courts, Inspector-General, Ombudsman, etc) are part of  a ‘mass 
decision-making’ system.  In such a system the day-to-day decision-
making (including de facto law-making) has to be delegated to the Tax 
Office. The Courts, Administrative Tribunals, the Ombudsman and 
(recently) the Inspector-General of Taxation then undertake their own 
particular types of supervision of that decision-making and (where 
appropriate) provide redress for taxpayers.  Particular attention is paid 
to the different roles played by, and the ‘creative tensions’ between the 
Executive (which includes the Tax Office and the Administrative 
Appeals Tribunal) and the Courts. 

Course objectives 

Upon completion of this course, you should be able to: 

 appreciate the ‘mass decision-making’ nature of tax 
administration, from both theoretical and practical perspectives 

 identify and critically examine the main features of the 
Commonwealth’s ‘self-assessment’ income tax regime 

 accurately explain the different ways in which the ATO, the 
Administrative Appeals Tribunal, the Courts, Ombudsman and 
the Inspector General of Taxation seek to ensure that the 
principles of ‘procedural justice’ and other attributes of good tax 
administration are put into practice. 
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Relationship with graduate attributes 

The Australian School of Business graduate attributes reflect the 
qualities and skills we expect our students to develop by the end of 
their degree, in addition to disciplinary and technical expertise.  
There are six attributes, as follows: 

1. Critical thinking and problem solving: Graduates will be able 
to collect, analyse and evaluate information and ideas, and 
define and solve problems. 

2. Communication: Graduates will be able to communicate 
effectively and confidently in oral and written forms, in a 
diverse range of contexts. 

3. Teamwork and leadership: Graduates will be able to display 
collaborative skills in teamwork and a capacity for leadership. 

4. Social, ethical and global perspectives: Graduates will be able 
to demonstrate understanding of social and global perspectives 
on a range of cultural, environmental and economic spheres of 
engagement. 

5. In-depth engagement with relevant disciplinary knowledge: 
Graduates will be able to apply their in-depth knowledge of 
disciplinary fields in their practice. 

6. Professional skills: Graduates will be able to demonstrate the 
capacity to plan and manage their study and workloads to 
achieve self-direction, and personal and professional goals. 

This course will contribute to the development of these attributes as 
follows: 

1. Critical thinking and problem solving: 

 Students will understand the language and reasoning process of 
accounting and develop critical skills in analysing arguments 
based on accounting assumptions, principles and data. 

2. Communication: 

 Effective written communication is developed and assessed in 
formal assignments and the final examination in this course.  
Students will develop skills in communicating and presenting 
arguments based on accounting information to a professional 
standard in verbal and written contexts. 

4. Social, ethical and global perspectives: 

 Students will examine the broader social and institutional 
framework within which accountants operate and understand the 
purpose and rationale of the discipline of accounting.  This 
knowledge will enable students to subsequently bring an 
accounting perspective to bear on the study of taxes and the tax 
system. 
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5. In-depth engagement with relevant disciplinary knowledge: 

 Students will develop an understanding of fundamental concepts 
in the preparation and use of accounting information and an 
extensive understanding of the accounting cycle and the 
operation of accounting information systems 

6. Professional skills: 

 The skills required for independent and reflective learning will 
be developed through regular self-assessment opportunities in 
course modules and further extended in class discussions. 

Link to assessment 

The following table indicates which specific graduate attributes are 
developed and tested through each of the assessment tasks in this 
course. 

Assessment task Graduate attributes 

Assignments 1, 2, 3, 10 & 12 

Module activities 1, 2, 3, 4 & 10 

Final examination 1, 2, 3, 10 & 12 

Course evaluation and quality enhancement 

The Atax quality enhancement process involves regular review of 
courses and study materials by content and educational specialists, 
combined with feedback from students.  Towards the end of Semester, 
two online surveys will be released on myUNSW for your completion.  
For each course there is a ‘Teaching’ evaluation survey, which allows 
you to provide feedback on the effectiveness of your course lecturer, 
and a ‘Course’ evaluation survey, which focuses on the actual course 
content.  These surveys are administered as part of the UNSW Course 
and Teaching Evaluation and Improvement process (‘CATEI’).  
Your input into this quality enhancement process through completing 
these surveys is extremely valuable in assisting Atax to meet the needs 
of its students and to provide an effective and enriching learning 
experience.  The results of all surveys are carefully considered and do 
lead to action to enhance the quality or course content and delivery. 

The results of the survey undertaken in 2009 ranked the course at 4.55 
out of 6 in terms of overall student satisfaction, and the Moot was 
singled out for praise by several respondents. One student wanted 
greater clarity as to what was expected in the Moot and has been 
addressed in the current offering. 

As a result of student feedback received in 2008, the materials were 
updated so as to contain references to the most recent cases that impact 
on how the courts view the various processes that are followed in 
challenging decisions of the Commissioner. 
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How to use this package 
If you are new to studying with Atax you should carefully read this 
Course Outline.  It contains most of the relevant information about 
how this course will be run and the expectations of you as a student.  
You should also refer to the Suggested Study Schedule at the end of 
this Course Outline.  To get the most out of your study we recommend 
that you follow this schedule through the course and fit various time 
demands into a well-organised diary. Systematic study through the 
Semester is the key to success in a flexible learning program. 

The Study Guide (which includes this Course Outline and the 
individual Modules) can help you in three ways. 
1. It sets out a clear path of study over the Semester and helps you 

plan your workload.  It also identifies learning outcomes and key 
concepts at the start of each module and provides a series of 
activities to help you learn actively and manage your own 
progress through the course. 

2. It contains the core content for the course (often with 
reference to legislation, textbooks and other relevant material).  
The structure and layout of the Study Guide is designed to 
highlight key points and assist your revision for assignments, 
research papers and examinations. 

3. It tells you when to refer to textbooks, legislation and other 
readings, giving precise details of what you should read. 

Note: These study materials belong to you.  You can keep them.  
You can, after you have made the decision to continue with the course, 
write on them if you wish.  If for any reason you decide to discontinue 
with the study of this course prior to census date, you must return these 
materials to Atax within seven days of withdrawing. 

Features of the Study Guide 

Each module includes a range of features to assist you in managing 
your learning and developing study skills.  These features include: 

 Overview page 

 Heading levels 

 Learning outcomes and key concepts 

 Module text 

 Activities and feedback 

 Readings 

 Margin notes 

 Instructional icons 

Please familiarise yourself with the Key to Instructional Icons on the 
following page.  These icons are intended to help you navigate the 
study materials and to encourage active learning. 

Outline Page 10 Atax 



 ATAX0006/0106 Tax Administrative Law 

Key to instructional icons 

 

compulsory reading  

  

write responses outside 
the Study Materials 

     

optional reading 

  

 
write response in the 

Study Materials 
 

     

 

note this important point  

 

pause to reflect 

     

recall earlier work 

 

 
prepare for discussion in an 

Audio Conference or Webinar 
 

     

    

discuss with colleague   

    

discuss with study group 

     

access Blackboard or 
the internet 

 

 
undertake investigation 

or research 
     

     

   

use video resource  

 

use audio resource 

     

use software 

 

 perform fieldwork 

   

 
 
 

Only some of the media shown in the instructional icons are used in this course. 
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Profile of this course 

Course description 

Course number/s 
 

ATAX0006/0106 

Course name 
 

Tax Administrative Law 

Units of credit 
 

6 

Suggested study  
commitment 

You should plan to spend an average of 10–12 hours per week on this 
course to perform well (including class attendance, online 
participation, assignments, examination preparation etc).  
The information included on the overview page of each module 
should help you plan your study time. 

Semester and year 
 

Semester 1, 2012 

Lecturer/s Kalmen Datt 

Contact details 

Telephone: 

Fax: 

Email: 

 

+61 (2) 9385 9688 

+61 (2) 9313 6658 

k.datt@unsw.edu.au 
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Textbooks and references 

Prescribed textbook/s 

You must purchase or have access to the following publication/s. 

Woellner R, Barkoczy S, Murphy S, Evans C and Pinto D, 2012 
Australian Taxation Law (Sydney: CCH Australia Ltd, 22nd edition, 
2011). 

or 

Woellner RH, Barkoczy S, Murphy S, Evans C and Pinto D, 2011 
Australian Taxation Law (Sydney: CCH Australia Ltd, 21st edition, 
2010). 

or 

Woellner R, Barkoczy S, Murphy S & Evans C, 2010 Australian 
Taxation Law (Sydney: CCH, 20th ed, 2009). 

This is referred to throughout the Study Guide as ‘Textbook’.  
The paragraph references have been updated for the most recent 
version of the textbook.  In most cases, the paragraph references are 
the same in each of the last three editions, but paragraph references for 
the earlier editions are provided where they are different from the 
current edition. 

Act/s 

You must purchase or have access to the following publication/s. 

Income Tax Assessment Act 

Administrative Appeals Tribunal Act 

Taxation Administration Act 

Administrative Decisions (Judicial Review) Act 

Constitution 

Judiciary Act 

These are referred to throughout the Study Guide as ‘Act’. 
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Citation and style guide 

In presenting written work for assessment in this course you must use 
an appropriate and consistent style for referencing and citation.  
The following is a selection of acceptable citation and style guides, 
which you may use as the basis for your written work.  You must 
purchase or have access to one of the following publications. 

Rozenberg P, Australian guide to uniform legal citation (Sydney: 
Lawbook Co, 2nd ed, 2003). 

Stuhmcke A, Legal referencing (Sydney: LexisNexis Butterworths, 3rd 
ed, 2005). 

Australian guide to legal citation (Melbourne University Law Review 
Association & Melbourne Journal of International Law, 3rd ed, 2010). 
Available from http://mulr.law.unimelb.edu.au/go/aglc 

Recommended reference/s 

Below is a list of further references that you may find useful in this 
course.  Purchase of recommended references is not compulsory. 

Woodley M (ed), Osborn’s Concise Law Dictionary (London: Sweet 
& Maxwell, 11th ed, 2009). 

This is the classic, concise dictionary of legal terms which is very useful for students 
of law based subjects. 

Deutsch, Friezer, Fullerton, Gibson, Hanley & Snape, Australian Tax 
Handbook 2012 (Sydney: ATP, 2012). 

Gilders F, Taylor J, Walpole M, Burton M & Ciro A, Understanding 
Taxation Law—An interactive approach (Sydney Lexis Nexis 
Butterworths, 4th ed, 2010). 

In those parts of the materials dealing with constitutional matters or 
administrative law matters, you may find a general constitutional law 
text or administrative law text useful. 
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Supporting your learning 

Conferencing 
Conferences may be either in the form of an Audio Conference or a 
Webinar (ie, a web-based Conference). Instructions on preparing for 
and participating in a Webinar are available on the Taxation & 
Business Law website and Blackboard. 

Conferences provide an opportunity for you to clarify and extend your 
understanding of the material in this course.  They are designed to try 
out new ideas and give you a forum to ask questions and discuss issues 
with your lecturer and other students.  Do not be afraid to participate—
it is only by trying out new ideas and exploring their dimensions that 
you will learn in any real depth. 

Thorough preparation is essential if you are to gain maximum benefit 
from a Conference.  You can only start to come to grips with material 
if you work on it actively.  As a general rule each Conference will 
cover the module/s between the previous Conference and the week it 
falls within on the Suggested Study Schedule. However, more specific 
information on material to be covered in each Conference may be 
provided via Blackboard throughout the Semester (see ‘Online learning 
in this course’ below).  Exact dates and times for Conferences will be 
advised via a timetable that you will receive prior to the 
commencement of the Semester. 

There are five Conferences for this course during the Semester.  The 
Suggested Study Schedule in this Outline indicates in which weeks 
Conferences will be held.  Each Conference is of approximately one 
and a half hours duration. 

Remember Conferences are not lectures—your active participation 
is an important part of the learning experience and preparation 
for examinations! 

Regional Classes 
In this course, a Regional Class will be offered this semester.  
This Regional Class may be offered in face to face mode, it may be 
through a Webinar, or where these modes are not viable it may be 
through an Audio Conference.  Attendance is strongly recommended, 
as Regional Class material is examinable.  Registration for these 
classes is essential, as it is on the basis of student registration numbers 
that a decision is made on the format and locations of these classes. 

A recording of each Regional Class will be made available to students 
shortly after the class. 

Atax Outline Page 15 



ATAX0006/0106 Tax Administrative Law  

Regional Classes will be held during Weeks 9 and 10 of the Semester.  
Full Regional Class details (including the mode, dates, venues and 
times) will be provided early in the Semester via Blackboard and 
through a link in the Atax Weekly Bulletin to the Atax Website. 

School of Taxation & Business Law 
Website 
As a result of becoming a part of the Australian School of Business 
(ASB), the School of Taxation & Business Law now has a new website 
within that of the ASB.  The School of Taxation & Business Law’s 
website is at: 

 http://www.asb.unsw.edu.au/schools/taxationandbusinesslaw/Pa
ges/default.aspx 

In addition to general information for all of the School’s students and 
visitors, there is a portal under Student Resources which contains 
information specific to those students studying Atax courses—for 
example, information about exams, regional classes, timetables and the 
Weekly Bulletin: 

 http://www.asb.unsw.edu.au/schools/taxationandbusinesslaw/stu
dentresources/taxationprogramresources/Pages/default.aspx 

You will also be able to access the UNSW Library and UNSW 
Blackboard from the School’s website (see further details of ‘Online 
learning in this course’ below). 

Library and resources 
There are several resources that you can access from the School of 
Taxation & Business Law website to help you with your academic and 
research goals. Online tax and legal resources can be found at: 

 http://www.asb.unsw.edu.au/schools/taxationandbusinesslaw/stu
dentresources/Pages/usefullinks.aspx 

From this site you can access: 

 The UNSW Library for the library catalogue, online databases 
and e-journals 

 UNSW Library Online Training for guides on library research 
skills 

 The UNSW Learning Centre for online academic skills 
resources (eg, essay and assignment writing, plagiarism), and 

 ‘Gateway’ links to legislation, case law, tax and accounting 
organisations and international tax agencies. 
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The main UNSW Library website provides access to the general 
UNSW Library resources as well as a guide to legal research and links 
to major legal websites.  The Library website is located at: 

 http://info.library.unsw.edu.au 

For more tax specific information, you should access the ‘Taxation’ 
subject guide at: 

 http://subjectguides.library.unsw.edu.au/taxation 

The ‘Accounting’, ‘Business’, ‘Economics’ and ‘Law’ subject guides 
can also be accessed at: 

 http://subjectguides.library.unsw.edu.au/index.php 

UNSW Library staff will assist you with: 

 locating journal articles, cases and legislation 

 searching on-line databases and e-journals through Sirius 

 loans of books 

 photocopies of articles, cases etc which can be arranged free of 
charge. 

You can contact Library staff via the Library website or by telephone 
on +61 (2) 9385 2650. Additionally, contact information for the 
Faculty Outreach Librarians can be found at: 

 http://www.library.unsw.edu.au/about/corporate/outreach.html 

Online learning in this course 
This course will use an online learning platform called ‘UNSW 
Blackboard’, where lecturers can post messages and deliver documents 
to their class, and students can complete quizzes, submit assignments 
and participate in discussions. This platform is an important link 
between you and your lecturer, and you should make a habit of 
accessing Blackboard as part of your study regime. 

All Atax courses will have an associated course website on UNSW 
Blackboard, which can be accessed only by students enrolled in that 
particular course. The contents of each site will vary, but at a minimum 
will provide you with access to information about the course, 
assignment submission, email, relevant links to online resources and 
the opportunity to network with fellow students.  In addition, 
Conferences will be recorded and made available via Blackboard. 

Your printed course materials may refer you to Blackboard to access 
materials, download assignment templates or engage in discussions. 
Your lecturer will also advise you of the extent to which they will be 
using Blackboard during the Semester. 
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Blackboard support 

A complete library of how-to guides and video demonstrations on how 
to log into Blackboard learning management system, download and 
submit assignment templates, forward email and take part in online 
discussions is available.  The site can be accessed via the TELT 
Gateway at www.telt.unsw.edu.au. The direct address is:  

 http://support.telt.unsw.edu.au/blackboard 

Accessing PDF files on Blackboard 

Documents provided on Blackboard are in either Microsoft Word or 
Portable Document Format (PDF).  You will need Adobe Acrobat 
Reader to view and print PDF files.  You can download Adobe 
Acrobat Reader free of charge from the following web address: 

 http://get.adobe.com/reader/ 

Blackboard technical support 

If you encounter a technical problem while using Blackboard, please 
contact the UNSW IT Service Desk via the following channels: 

Email: ITServiceCentre@unsw.edu.au 

Telephone: +61 (2) 9385 1333 

Phone and email support is available Monday to Friday 8am – 8pm, 
Saturday and Sunday 11am – 2pm. 

Other support 
Additional support for students is available from the UNSW 
Independent Learning Centre, which provides a range of services to 
UNSW students.  The Learning Centre website also features very 
helpful online resources which may assist you to refine and improve 
your study skills.  You can access these resources and find out more 
about the services available at www.lc.unsw.edu.au. 

The ASB Education Development Unit (EDU) provides academic 
writing, study skills and maths support specifically for ASB students. 
Services include workshops, online and printed resources, and 
individual consultations.  For further information, see: 

 http://www.asb.unsw.edu.au/learningandteaching/studentservice
s/Pages/default.aspx 
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The EDU Office is in Room GO7, Ground Floor, ASB Building 
(opposite Student Centre) and contact details are as follows: 

Phone: +61 (2) 9385 5584 

Email: edu@unsw.edu.au  

The ‘Academic Support’ section of the Atax Student Guide details 
further services available to assist you to achieve success in the Atax 
learning environment. 

Those students who have a disability that requires some adjustment in 
their teaching or learning environment are encouraged to discuss their 
study needs with the course convenor prior to, or at the commencement 
of, their course, or with the Equity Officer (Disability) in the UNSW 
Equity and Diversity Unit (telephone: +61 (2) 9385 4734; email: 
seadu@unsw.edu.au). Issues to be discussed may include access to 
materials, signers or note-takers, the provision of services and 
additional exam and assessment arrangements.  Early notification is 
essential to enable any necessary adjustments to be made.  For further 
information, you may also wish to look at the Student Equity and 
Disabilities Unit homepage at http://www.studentequity.unsw.edu.au/ 

Plagiarism 
The following discussion of plagiarism is adapted from the UNSW 
website at https://my.unsw.edu.au/student/atoz/Plagiarism.html. 

Plagiarism is using the words or ideas of others and presenting them as 
your own. Plagiarism is a type of intellectual theft. It can take many 
forms, from deliberate cheating to accidentally copying from a source 
without acknowledgement. 

Examples of plagiarism include: 

 direct duplication of the thoughts or work of another, including 
by copying work, or knowingly permitting it to be copied—this 
includes copying materials, ideas or concepts from a book, 
article, report or other written document (whether published or 
unpublished), computer program or software, website, internet, 
other electronic resource, or another person’s assignment, or the 
student’s own assignment from a previous course, without 
appropriate acknowledgement 

 quotation without the use of quotation marks 

 paraphrasing another person’s work with very minor change 
keeping the meaning, form and/or progression of ideas of the 
original 

 citing sources which have not been read, without acknowledging 
the ‘secondary’ source from which knowledge of them has been 
obtained 
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 piecing together sections of the work of others into a new whole 

 presenting an assessment item as independent work when it has 
been produced in whole or part in collusion with other people 
(eg, another student or tutor) 

 claiming credit for a proportion of work contributed to a group 
assessment item that is greater than that actually contributed 

 using another person’s ideas or words in an oral presentation 
without crediting the source. 

Note also that submitting your own assessment item that has already 
been submitted for academic credit at UNSW or elsewhere may also be 
considered plagiarism. 

The basic principles are that you should not attempt to pass off the 
work of another person as your own, and it should be possible for a 
reader to locate information and ideas you have used by going to the 
original source material. Acknowledgement should be sufficiently 
accurate to enable the source to be located quickly and easily. 

The University has adopted an educative approach to plagiarism and 
has developed a range of resources to support students. If you are 
unsure whether, or how, to make acknowledgement, consult your 
lecturer or visit The Learning Centre at UNSW or at the following 
address: 

 http://www.lc.unsw.edu.au/ 

For more information, please refer to UNSW’s Plagiarism & Academic 
Integrity website at the following address: 

 http://www.lc.unsw.edu.au/plagiarism/index.html 

Academic Misconduct carries penalties. If a student is found guilty of 
academic misconduct, the penalties include warnings, remedial 
educative action, being failed in an assignment or excluded from the 
University for two years. 

Outline Page 20 Atax 

http://www.lc.unsw.edu.au/
http://www.lc.unsw.edu.au/
http://www.lc.unsw.edu.au/plagiarism/index.html
http://www.lc.unsw.edu.au/plagiarism/index.html
http://www.lc.unsw.edu.au/plagiarism/index.html


 ATAX0006/0106 Tax Administrative Law 

Assessment 

All assignments must be submitted electronically through Blackboard. 
Please refer to Appendix A for guidelines on assignment preparation 
and rules for electronic submission of assignments (as well as 
information on deadlines and penalties for late submission). 

Assessment students undertaking this course will be on the basis of: 

(a) Assignments 50% 

(b) Final examination 50% 

In order to pass this course, a student must obtain: 

 50 per cent or more of the total marks available in the course 
and 

 at least 40 per cent of the marks available for the final 
examination in the course. 

Assignments 

Assignment submission dates 

There are 2 assignments: 

Assignment 1 
Due date: Monday, 16 April 2012 
Weighting: 20% 
Word limit: 2000 words 
 (plus or minus 10%) 

Assignment 2 
Due date (written component): 2 business days prior to 

Moot Court 
Weighting (written & oral components): 30% 
Word limit: 1500 words 

(plus or minus 10%) 
 

Assignment topics are included on the following pages.  Note that 
there are separate Assignment 1 topics for students enrolled in the 
Bachelor of Taxation and other programs (ie, all non-BTax programs).  
Please ensure that you complete the appropriate topic for your program 
level. 
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Final examination 

The final examination will be open book, of 2 hours duration plus 
10 minutes reading time, and will cover the whole Semester’s content.  
Note that you will not be permitted to write during the reading time. 

Examinations are held from Friday, 8 June 2012 to Monday, 25 June 
2012 for Semester 1, 2012.  Students are expected to be available for 
exams for the whole of the exam period. 

The final examination timetable is published prior to the examination 
period via the Atax Weekly Bulletin and on the School’s website at: 

 http://www.asb.unsw.edu.au/schools/taxationandbusinesslaw/stu
dentresources/taxationprogramresources/Pages/bulletin.aspx 

This is not a negotiable schedule.  Atax publishes it as a matter of 
courtesy, and to ensure that any clashes of Atax examinations are 
brought to our attention. 
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Assignment 1 (BTax students only) 
Due date: To be submitted via Blackboard by 

Monday, 16 April 2012 (Midnight, EST) 

Weighting: 20% 

Length: 2000 words (plus or minus 10%) 

Note: This assignment topic is for Bachelor students 
only.  The assignment topic for Graduate Diploma, 
Graduate Certificate or Masters in Taxation Studies 
students can be found following this assignment. 

Topic: 

An individual, non-business taxpayer feels most aggrieved that the 
ATO has selected her for an audit despite her having always relied on a 
highly reputable tax agent to ensure her tax returns were completely 
accurate. The reason given by the ATO is that: 

 over the last 10 years, she has consistently reported only 
dividend income (received as distributions from managed 
funds), but never reported any net capital gains or other income 

 in their opinion, her standard of living exceeds that which she 
should have if reference is had to her declared income, and 

 they intend to make an example of her so that other members of 
the taxpaying public will know not to ‘mess’ with the ATO. 

Both the taxpayer and her tax agent consider satisfying the ATO’s 
auditors should be a simple matter. This is because, as her records 
clearly demonstrate, she has no income other than that which she has 
declared. She considers the ATO should reverse its decision to audit 
her. 

Required: 

Answer each of the following parts, explaining your reasoning in each 
case. 

1. The taxpayer’s tax agent advises her that this is not a matter for 
either a review by the Administrative Appeals Tribunal or an 
appeal to the Federal Court, in both cases under Part IVC of the 
Taxation Administration Act 1953. Do you agree? 

2. Are either of the Inspector General of Taxation or the Tax 
Ombudsman likely to be of help? 

3. Since the taxpayer feels most aggrieved in being audited, is this 
a situation where either the Administrative Decisions (Judicial 
Review) Act 1997 or s 75 of the Commonwealth of Australia 
Constitution Act or s 39B of the Judiciary Act 1903 might 
provide routes for her preventing the audit? 
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Evaluation criteria 

An important note on word limits 

Assignments are exercises in filtering material and communicating it 
succinctly.  Quantity is not to be confused with quality.  Atax lecturers 
will uniformly apply this principle in their assessment of assignments. 

Most word processing packages indicate word lengths, or otherwise 
some manual check must be done in the drafting process.  Indicate the 
actual number of words of your assignment in the space indicated on 
your assignment cover sheet. 

The following criteria will be used to grade assignments: 

 ability to cut through the undergrowth and penetrate to key 
issues 

 identification of key facts and the integration of those facts in 
the logical development of argument 

 in the case of problem assignments, this means tying argument 
back to the problem and severely pruning less relevant material 

 demonstration of a critical mind at work and, in the case of 
better answers, of value added to key issues over and above that 
of the source materials 

 clarity of communication—this includes development of a clear 
and orderly structure and the highlighting of core arguments 
(including, where appropriate, headings) 

 sentences in clear and, where possible, plain English—
this includes correct grammar, spelling and punctuation 

 correct referencing and bibliographic style in accordance with a 
recognised and appropriate citation and style guide (when 
uploading, check your footnotes have been correctly submitted). 

You are encouraged to read beyond the study materials and references 
to do the assignment. 
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Assignment 1 (non-BTax students) 
Due date: To be submitted via Blackboard by 

Monday, 16 April 2012 (Midnight, EST) 

Weighting: 20% 

Length: 2000 words (plus or minus 10%) 

Note: This assignment topic is for Graduate Diploma, 
Graduate Certificate or Masters in Taxation 
Studies students only.  The assignment topic for 
Bachelor of Taxation students can be found 
immediately prior to this assignment. 

Topic: 

The Commissioner issues an assessment to ZED Ltd for $100,000. 
An assessment for the same amount and based on the same facts is 
issued to QUE Ltd. In issuing each assessment, the Commissioner 
advises each taxpayer that the assessments are provisional pending the 
outcome of proceedings that are currently before the full bench of the 
Federal Court. 

Required: 

Advise both ZED and QUE if they are able to challenge the 
Commissioner's conduct before a court. 

Your advice is to include consideration of all the issues associated with 
challenging the acts of the Commissioner including (but not confined 
to) such aspects as: 

 the range of potential remedies available and why you advise 
using one or more of these in preference to others 

 what the taxpayers must show to successfully prosecute the form 
of challenge that you suggest 

 the burden of proof applicable. 

In your answer refer to all relevant legislation and case law. 
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Evaluation criteria 

An important note on word limits 

Assignments are exercises in filtering material and communicating it 
succinctly.  Quantity is not to be confused with quality.  Atax lecturers 
will uniformly apply this principle in their assessment of assignments. 

Most word processing packages indicate word lengths, or otherwise 
some manual check must be done in the drafting process.  Indicate the 
actual number of words of your assignment in the space indicated on 
your assignment cover sheet. 

The following criteria will be used to grade assignments: 

 ability to cut through the undergrowth and penetrate to key 
issues 

 identification of key facts and the integration of those facts in 
the logical development of argument 

 in the case of problem assignments, this means tying argument 
back to the problem and severely pruning less relevant material 

 demonstration of a critical mind at work and, in the case of 
better answers, of value added to key issues over and above that 
of the source materials 

 clarity of communication—this includes development of a clear 
and orderly structure and the highlighting of core arguments 
(including, where appropriate, headings) 

 sentences in clear and, where possible, plain English—
this includes correct grammar, spelling and punctuation 

 correct referencing and bibliographic style in accordance with a 
recognised and appropriate citation and style guide (when 
uploading, check your footnotes have been correctly submitted). 

You are encouraged to read beyond the study materials and references 
to do the assignment. 
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Assignment 2 (All students) 
Due date: To be submitted via Blackboard not less than two 

working days prior to the allocated date of your 
moot (Midnight, EST) 

NOTE: We generally try and hold the moot during two 
weeks following the Regional Class period. 

Weighting: 30% (oral plus written components) 

Length: 1500 words (plus or minus 10%) 

 

The assessment for Assignment 2 will be the Moot Court.  There will 
be two components to this assessment: 

(a) written submission, and 

(b) oral presentation. 

Further details of the Moot Court, including how your presentation and 
written submission will be evaluated, are attached in Appendix B of 
this Course Profile.  You should ensure that you are familiar with all of 
the requirements and details outlined in this Appendix. 

The Moot Court is organised by Student Services at Atax who can be 
contacted by email at atax@unsw.edu.au.  Specific dates on which 
Moot Courts will be held will be advised via email during the 
semester. 

You will be advised 2–3 weeks prior to the Moot of: 

 the time and venue of the Moot 

 the facts of the case to be argued in the Moot 

 whether your team is appearing for the Commissioner or the 
taxpayer, and 

 the other member/s in your team. 

Please note that you will be advised by email, so it is imperative that 
the email address recorded for you is correct. 

Students at each centre will be allocated to a team at that centre.  
The allocation of argument between students is up to each team, but 
each student is required to present oral argument as part of the Moot.  
Once you are advised of your team it is your responsibility to contact 
your other team member/s. 

The written submission must be submitted to Atax via Blackboard no 
later than 2 working days before the Moot Court.  You should also 
submit a copy to your opponent using the Blackboard email facility.  
Note that physical attendance and participation at the Moot Court 
is a compulsory requirement of this course.  Further details will be 
provided early in the semester. 
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Evaluation criteria 

Your oral and written presentations will be assessed according to: 

 the quality of your presentation at the moot court 

 the quality of the legal analysis and arguments you raise 

 the extent and scope of legal research carried out 

 the quality of your overall performance. 

Clarity of communication, development of a clear and orderly structure 
and articulating core arguments is especially important when 
conducting both the written and oral components of your moots. 

There is an aggregate mark for both the written and oral components of 
the moot.  Separate marks will not be allocated to the written and oral 
portions of your presentation.  This aggregate mark together with 
feedback on your performance during the moot will tell you how well 
you performed. This mark becomes your assessment mark for the 
second assignment. 
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Suggested study schedule 
Week Beginning Module Topic Events and submissions

1 27 February 1 Key concepts 

2 5 March 2 Assessment and rule making 

3 12 March 2 Assessment and rule making Audio Conference 1

4 19 March 3 
Legislative framework for decision validation and 
challenging a decision 

Audio Conference 2

5 26 March 3 
Legislative framework for decision validation and 
challenging a decision 

6 2 April 3 
Legislative framework for decision validation and 
challenging a decision 

Audio Conference 3

Mid-semester break from Friday, 6 April to Sunday, 15 April 2012 

7 16 April 4 Judicial supervision Assignment 1 due

8 23 April 4 Judicial supervision Audio Conference 4

9 30 April 5 Information (taxpayers and Commissioner) Regional Classes period

10 7 May 5 Information (taxpayers and Commissioner) 

11 14 May 6 Tax payments and penalties 

12 21 May 6 Tax payments and penalties Audio Conference 5

13 28 May – Course revision 

Examination period from Friday, 8 June to Monday, 25 June 2012 
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Assignment preparation and submission 

Assignment preparation guidelines 
The following guidelines are offered as a general indication of what is expected in terms of the 
presentation of both assignments and research papers in Atax courses.  With the exception of the rules 
regarding ‘Acknowledgement of sources’ (see over), which are standard for any work submitted for 
assessment at UNSW, individual lecturers may amend any of these guidelines for particular assessment 
tasks.  Each assessment task may also have particular requirements not covered here.  Where information 
here is in conflict with information provided by the course lecturer, you should follow the advice of your 
lecturer. 

Abstract 
An abstract is used to summarise the subject of a research paper. Abstracts are only required for research 
papers and should contain 100 to 200 words. Do not write an abstract for a problem-type assignment. 

Margins 
The margins of electronic assignment templates are pre-set to the following standard: 

Left margin — 3.5 cm 

Right margin — 3.5 cm 

Top margin — 2.5 cm 

Bottom margin — 2.5 cm 

These margins are used to allow room for comments. Please do not alter these margin settings. 

Headings/Table of contents 
Headings should be typed in bold. Only capitalise the first letter of the heading. Do not capitalise the 
entire heading. If you have written a long essay with many parts, a table of contents should be used. 
Otherwise, do not include one. 

Style of presentation 
Your assignment should be typed into the relevant section of your electronic assignment template, using 
an 11 or 12 point font. Single line spacing should normally be used, unless your lecturer tells you 
otherwise. You should number each page of the assignment. The style for layout set out below should be 
applied. 

Spaces after words 
Leave a space after each word, except where a punctuation mark is used. Where a punctuation mark is 
used, the mark follows immediately after the word. Leave one space after any punctuation mark. 
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Paragraphs 
Leave a line after each paragraph. Do not indent the first line of the paragraph. 

Footnotes and citation system 
You should use footnotes as your referencing tool. Use end notes only if your computer cannot produce 
footnotes. Use the rules set out in a recognised citation and style guide. Footnotes are not normally 
included in the word limit, unless you include substantial commentary or discussion in the footnotes. 
Do not abuse footnotes by including too much material in them in the hope of extending the word limit. 

A note of caution: we have discovered that some word processing packages lose the footnotes when the 
assignment is electronically lodged.  Ensure at the time of lodgement that your footnotes have been 
retained.  This is not a problem that we have encountered with Microsoft Word®. 

Bibliography 
Details of works cited in the text are provided in a bibliography. The bibliography is placed at the end of 
the document on a new page under the heading ‘Bibliography’.  The bibliography is not included in the 
word limit. 

All publications (books, articles, theses etc) are included in the bibliography. Legal cases and legislation 
are not included in the bibliography. If a list of cases is considered necessary due to the large number used, 
it should be in alphabetical order under a separate heading ‘Legal cases’. A similar separate list, headed 
‘Legislation’, is used if needed for legislation. 

Your bibliography must be presented in the following format: 

1. Items in the bibliography are listed alphabetically by author or source. 

2. The citation style of the item should be in accordance with a recognised and appropriate citation 
and style guide, except that specific page references are not included. 

Acknowledgment of sources 
You must acknowledge the source of ideas and expressions used in submitted work. To provide adequate 
documentation is absolutely essential in academic work as the academic system depends on clear 
reference to sources. The markers must be able to consult sources with ease. Failure to acknowledge 
sources may constitute plagiarism, which is subject to a charge of academic misconduct.  
UNSW sometimes uses software to check the authenticity of submitted assignments. 

The following are the more common forms of plagiarism (from the obvious to more subtle)*: 

 quoting from a source ‘word for word’ without using quotation marks or proper 
acknowledgement—this may include: 
– copying an essay from another student 
– copying a journal article or a section of a book 
– copying sentences or paragraphs from someone else (essay, article, book, lectures etc) 

 using significant ideas from another author without acknowledgment—putting someone else’s 
ideas into your own words and not acknowledging the source of the ideas 

 heavy reliance on the written expressions of someone else without proper acknowledgement—
quoting from a source ‘word for word’ without using quotation marks but with proper 
acknowledgement, giving the impression that the expression of the idea is actually yours 

 excessive reliance on other people’s material—overuse of quoted material, properly 
acknowledged, results in your sources speaking for you, meaning your own contribution is 
minimal. 

(* The above examples are adapted from UNSW Learning Centre information sheet ‘Avoiding plagiarism’). 
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Assignment submissions and deadlines 
This course uses UNSW Blackboard for the electronic delivery and submission of assignments. 
To complete an assignment for this course, you are required to download an electronic assignment 
template from Blackboard, complete it (ie, type your details into the electronic cover sheet, and then type 
your assignment answer into the appropriate section of the template), and then submit it for marking via 
Blackboard. 

Please note that you are only entitled to submit an assignment once. Additional and subsequent 
submissions will not be accepted. 

The electronic delivery and submission process gives Atax students more time and flexibility when 
completing their assignments. A number of illustrated, step-by-step guides have been produced to assist 
students through the process, and are available for download from the TELT Gateway at 
http://support.telt.unsw.edu.au/blackboard. 

Completing the cover sheet within the electronic template 
The Assignment Cover Sheet (included in the first section of your electronic assignment template) asks 
you to type in your personal details such as your name, postal address, email and telephone number. 

The Cover Sheet must be completed. No electronic assignment will be accepted by 
Atax as ‘submitted’ until the assignment file contains a completed Assignment 
Cover Sheet. 

Re-name and save your assignment documents 
For identification purposes you are required to re-name your Atax assignment templates using the 
Surname_GivenName_Course Code format. For example, if Henry Lawson were to download ATAX0001 
Assignment 1, he would re-name his assignment template file: 

‘Lawson_Henry_ATAX0001Assignment1.doc’ 

This policy also applies to additional assignment documents, such as Excel spreadsheets. If you are 
submitting an Excel document, please ensure that you use the naming convention as stated above, 
and also include your name and student number on each section of the Excel file. 

NOTE: When using Excel, please ensure that the column width is adequately formatted to reveal 
contents when printed on a standard A4 sheet of paper. 

It is advisable to retain both an electronic and hard copy of every assignment. No mark can be given or 
concession awarded should an assignment be lost and no evidence of completion can be provided by the 
student. 

http://support.telt.unsw.edu.au/blackboard
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Due date and time 
Each assignment should be submitted via Blackboard by midnight EST (or EDT, Eastern Daylight Time, 
where applicable) on the specified due date (eg, if the due date is Monday 16th April 2012, your 
assignment is due by midnight on Monday night). You are advised to check your access to Blackboard in 
week 1 of Semester, to submit your assignment early if possible, and to allow at least 15 minutes for the 
Blackboard submission process. 

Due dates are chosen to facilitate the pacing of the student and lecturer workloads. The overall aim is to 
promote efficient learning and prompt feedback to the student. Lecturers will make every effort to return 
assignments (which are submitted on time) within three weeks with appropriate comments and feedback. 

Problems with Blackboard assignment submission 
If you encounter technical difficulties while attempting to access Blackboard, and are therefore unable to 
submit your assignment, please contact the IT Service Desk by email to ITServiceCentre@unsw.edu.au or 
by telephone on +61 (2) 9385 1333. Your lecturer will not be able to assist with assignment 
submission issues, and cannot accept assignments emailed direct to him/her. 

Assignment return 
Unless alternative arrangements are made by your lecturer, all assignments will be returned in hard copy 
format to the mailing address recorded on myUNSW.  If you have changed your postal address 
recently, type your new address on the assignment template cover sheet. You must also update your 
address on myUNSW (https://www.my.unsw.edu.au). 

Late submission penalties 
An assignment is not considered to be late if it has been submitted via Blackboard on or before the due 
time and date. Posted, faxed or e-mailed assignments will NOT be marked and should not be sent. 

If you submit an assignment after the due date, please be aware that the following penalties will be 
applied. 

 Where assignments are up to one week (ie 1–5 working days) late: 10% of the maximum 
marks available for the assessment item will be deducted. 

 Where assignments are more than one week late and up to two weeks (ie 6–10 working days) 
late: 20% of the maximum marks available for the assessment item will be deducted. 

 Where assignments are more than two weeks (ie 11 or more working days) late: the 
assignment can be perused, but no marks will be awarded. Assignments will be recorded only as 
having been submitted. 

Please note that the penalties are applied to the maximum marks available for the assignment, not the 
actual mark awarded. For example, a student is due to submit an assignment by Monday, 16 April 2012. 
The assignment is in fact submitted on Monday, 30 April 2012 (10 working days late). The penalty for 
lateness will be 20% of the maximum marks for the assessment. If the student’s mark before the 
imposition of the penalty was a credit mark of 65%, after taking the penalty into account this mark will 
fall to 45%—a failure. 

mailto:ITServiceCentre@unsw.edu.au
https://www.my.unsw.edu.au/
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Penalty remission 
If illness or other verified circumstances beyond your control have a significant effect on your ability to 
submit an assignment by the due date, the normal penalty may be remitted. All medically related 
requests must be made using the Penalty Remission form (downloadable from 
http://www.atax.unsw.edu.au/students/forms/). Doctor’s reasons must be sufficiently detailed and 
specifically address the effect of the medical condition on your ability to complete assignments. 

General points 

 The Student Services Office supervises all penalty remission requests. Lecturers are not 
permitted to grant penalty remissions and you should not approach lecturers for this purpose. 

 You should not anticipate that a Penalty Remission will be granted, and should endeavour to 
submit all assignments as soon as possible. 

 You are advised to begin preparing assignments well before the submission date so that normal 
problems are easily avoided. 

 You should also check that you have access to Blackboard, and that your computer is correctly 
configured to submit assignments, well before the assignment due date. 

 If you require academic assistance contact your lecturer or the Academic Support Coordinator 
during the period that you are preparing assignments. 

 You have only 13 weeks in the Semester, during which time all assignments must be completed. 
You also need to prepare for the final examination in all courses.  Therefore, your time 
management is very important. 

Guidelines for lodging a Penalty Remission Request 
All requests for Penalty Remissions must be made in writing using the Penalty Remission Application 
form. Penalty Remissions should be posted (within 24 hours of submitting your assignment) to: 

Penalty Remissions 

School of Taxation and Business Law (Atax) 

Australian School of Business 

Level 6 East Lobby, Building E12 

The University of New South Wales 

UNSW SYDNEY, NSW 2052 

AUSTRALIA 

It is your responsibility to give full reasons for requesting remission of the penalty, in writing, and to 
ensure that all necessary documentation are sent with your Penalty Remission application. 

YOU MUST ALSO INDICATE YOUR INTENTION TO APPLY FOR PENALTY REMISSION 
BY COMPLETING THE RELEVANT SECTION ON YOUR ELECTRONIC ASSIGNMENT 
COVER SHEET. 

If you are unsure whether your situation is likely to be a ‘reasonable’ request you should refer to the 
‘Grounds for Penalty Remission Being Granted’ policy presented in the Atax Student Guide. You may 
wish to seek further advice from the Student Services Office in order to obtain an indicative reply (you 
will then need to provide all relevant documentation to substantiate your formal request). 

 

http://www.atax.unsw.edu.au/students/forms/
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The following is very important: 

If your assignment is up to one week (ie 1–5 working days) late, your penalty remission request must 
clearly show that you are seeking a one week penalty remission and you must clearly state your reasons 
and provide all relevant documentation. If your reasons are judged insufficient you will receive no 
remission of penalty. 

If your assignment is more than one week late but less than two weeks (ie 6–10 working days) late, 
your penalty remission request should indicate whether you are seeking a 10% or a 20% remission. 
You must clearly show why the penalty remission you are seeking is valid and provide all relevant 
documentation. If you have requested remission of a 20% penalty and your reasons are judged insufficient, 
you may receive either a 10% remission or no remission depending on the judged validity of your request. 
If you requested 10% and your reasons are judged insufficient you will receive no remission of penalty. 

Extensions of time in exceptional circumstances 
Only in the most exceptional circumstances will you be awarded any marks for an assignment 
submitted more than two weeks late. If you believe such truly exceptional circumstances apply as to 
justify submission more than two weeks beyond the due date, please contact the School Administration on 
+61 (2) 9385 9534 so that your case can be considered by the appropriate Program Convenor as quickly as 
possible. Appropriate documentation will rapidly need to follow your telephone request. You should be 
aware that where an extension of time later than two weeks after the submission date is granted, this new 
date is an absolute deadline. No later submission date will be permitted and the late penalty rules will not 
apply. 
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Introduction 

The ‘Moot Court and Oral Communication’ component of 
ATAX0006/0106 Tax Administrative Law is designed to draw together 
and give you hands-on experience with legal research, writing, 
reasoning and presentation skills that are focused on throughout the 
Atax program. Once the arguments have been formed, it is your job to 
use advocacy skills to persuade the court that the arguments presented 
by your team are the better ones. The tax knowledge gained in earlier 
courses, combined with legal analysis skills, will form the basis of the 
arguments that will be presented orally to the tribunal. 

You will receive your problem during the session and should be 
prepared to research it and prepare your arguments and then present 
them at the appropriate time.  You should read the material in this 
Appendix before you receive your problem. This will explain what you 
have to do in the Moot. It will tell you where to go, when to do it and 
what is required of you. Think of this as the rules of the game. 

You will find that moots will not only help you in your studies because 
they will hone your skills in preparing a structured legal argument, but, 
hopefully, will develop your skills in the art of persuasion. 
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Basic moot court rules 

Jurisdiction 

1. The moot is a hearing before the AAT or a single judge or a full 
bench of the Federal Court or the High Court. 

2. All AAT or Court rules apply, save that the facts of the case 
have been agreed upon in a pre trial conference. There will be no 
examination of witnesses or challenging of facts. The only 
issues for discussion concern questions of law. Any dispute over 
the facts must be referred to the moot court lecturer. 

3. All fact situations are deemed to have occurred in Australia 
unless otherwise stated. All parties are permanent residents of 
Australia. 

4. All parties are subject to the laws of Australia. 

5. The Tribunal has complete discretion in matters of procedure. 
Procedural irregularities do not prevent the Tribunal from 
considering the case on the merits. 

Written submission 

1. You should prepare a written submission of the arguments that 
you will raise in the moot. 

2. The written submission should list the major arguments and any 
cases that will be used to support the arguments. 

3. The written submission should be e-mailed at least two working 
days preceding the day of the moot to the lecturer.  For example, 
if the moot is being held on a Monday the written submission 
should be received not later than 5.00 pm on the Wednesday 
preceding the moot. A copy of your written submission should 
also be given to your opponents at the same time as a copy is 
emailed to Atax. 

4. It is the responsibility of the student to ensure the written 
submission arrives on time. Penalties in relation to marks and 
ability to argue points will occur if the written submission is not 
received on time. 
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5. The written submissions are not cast in stone.  If you come 
across new authorities or wish to amend your written arguments 
in some way, you will be entitled to do so at the moot.  Advance 
notice of this change, if possible, should be given both to Atax 
and your opponents.  Discussion of cases mentioned in your 
opponents’ written submissions are not regarded as new 
material. 

Structure of the moot 

Teams 

1. Students will generally work in teams of two. 

2. A team of students will be assigned a moot problem. The team 
will be told whether they are acting as appellant/applicant or 
respondent. 

3. It is up to the team to divide up the case and to determine who 
will argue which point. Teams should attempt to make the split 
more or less equal, having regard to the issues to be canvassed.  
Both students in the team are co-counsel. There will be no junior 
and senior counsel. 

4. One team will seek to support the appellant/applicant’s 
objection, and the other to support the respondent’s case. 

5. You are expected to treat the moot as a real case. 

Preparation 

1. You will have 14 days to prepare the moot. You should allow 
3-4 hours to read through the material in this Appendix and 
allow for enough preparation time to adequately prepare after 
receiving your moot problem. 

2. The moot problem will be emailed to each student, and will also 
contain information about who will be hearing your case and 
who the other member of your team will be. 

3. It is your responsibility to contact the other team member and to 
begin preparing for the moot. 

4. You must research the case, develop arguments, and then 
present the case. 

5. Your written submission should be prepared and submitted as 
detailed above. 
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The hearing 

1. Each moot will run for no more than three hours. 

2. Each student will have no more than half an hour to present 
arguments. This half an hour includes any questions that may be 
asked by the bench. 

3. The applicant will generally have a 10 minute right of reply. 
The team should decide which member of the team will exercise 
the right of reply. The court may give the respondent a right of 
reply. The respondent does not have an automatic right of reply. 

4. Once all the arguments have been presented, the judge or 
Tribunal Member hearing the case will report his or her decision 
on the case. Following this, the Tribunal Member will outline 
who won the moot. Note, a student can lose the case but still win 
the moot. Feedback on performance during the moot will be 
given at this point. 

5. Methods of addressing the bench etc. are covered later. You 
should be familiar with the appropriate way to present yourself 
in the hearing. 

6. You should be at the moot venue half an hour before the 
scheduled start of the moot. This time should be used to set up 
for the moot. The moot will begin at the assigned time whether 
you are ready or not. 

7. You must remain to the end of the moot session. This means that 
you need to be available for the full three hours. If the time of 
the moot requires, you should make special arrangements for 
transport or childcare. Permission will not be given for students 
to leave early. 
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Administration of the moots 

1. Moots will be scheduled throughout the session and particularly 
during the mid term break and Weeks 9, 10 and 11.  If any 
student is not available during the mid term break to conduct a 
moot, he or she must notify the lecturer as soon as possible after 
the session commences.  Moots will not occur during the exam 
period or two weeks before the exam period. 

2. Moots are scheduled depending on the availability of judges or 
Tribunal Members and venues. 

3. You cannot select which moot you will be assigned to, or when 
you will argue the moot. 

4. When you are assigned to a moot you will be notified by email. 
Subject to the qualification set out in paragraph 1 above, if a 
date is not convenient to you, it is then your responsibility to 
locate another student who is willing to trade places with you. 
You must then contact the Moot Court lecturer to seek to have 
the trade approved. If the trade is not approved, it cannot 
happen. If you cannot find another student to trade places, you 
will have to present the moot on the assigned day. Failure to do 
so will mean that you will fail the skills component. 

5. Once the moot problem has been mailed to student teams, no 
alterations to dates, teams, etc. can be made. 

All other matters 

All other matters not covered in these rules will be at the discretion of 
the moot court lecturer. 

Assessment 
You will be assessed according to: 

 the level of your presentation at the moot court 

 the quality of the legal analysis and arguments you raise 

 the extent and scope of legal research carried out 

 the quality of your overall performance. 

There is an aggregate mark for both the written and oral components of 
the moot.  Separate marks will not be allocated to the written and oral 
portions of your presentation.  This aggregate mark together with 
feedback on your performance during the moot will tell you how well 
you performed. This mark becomes your assessment mark for the 
second assignment. 
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What moots are all about 

The moot problems will generally be cases that have come before the 
courts and that are going on appeal.  The problems will thus generally 
be based on actual court proceedings that are taken on appeal.  
Should there not be appropriate cases available the program has 
developed a series of moot problems involving a dispute between a 
taxpayer and the Commissioner of Taxation (‘the Commissioner’). 
The latter will generally have raised an assessment based on certain 
assumed facts, and the taxpayer will have objected to the assessment. 
The Commissioner will have reviewed the objection and decided the 
matter adversely to the taxpayer. The matter will thereupon come to 
the moot court on a review of that decision. 

Depending on the luck of the draw, you and your partner will be 
appearing either for the Commissioner or for the taxpayer.  We attempt 
to allocate tax office staff to act for a taxpayer and vice versa. 

For purposes of the moots, both sides must assume that the given facts 
are set in concrete, in the sense that they cannot be challenged by 
calling witnesses for cross-examination, as would generally be the case 
in a hearing before the AAT or a court. In other words, moots are not 
so much designed to hone your skills in cross-examination, but to 
improve your ability to provide an oral argument succinctly, based on 
solid legal research, to eliminate the irrelevant and to present the 
distillate clearly and, hopefully, with a little elegance. In short, moots 
are appeals on questions of law only, in much the same way as an 
appeal to the High Court of Australia (and, like High Court appeals, 
you can expect a fair amount of questioning from the bench). You will 
be judged on the quality of your argument. Thus you may lose the case 
but win on points.  You are entitled to draw inferences from the agreed 
facts, if the facts so justify. 

The moot problems you will be given will contain legal issues 
designed to give both sides a substantive argument. The fact that there 
are two sides to every—or almost every—question can be 
demonstrated by looking through the law reports and seeing how, on 
even fundamental issues, there are frequently persuasive dissenting 
judgments. Indeed, even legal issues that were thought to have been 
settled about the time of the invention of the wheel can often be seen in 
a new light. For example: ‘When is income “derived”‘ provided the 
AAT and the courts some time ago with a nice legal challenge—
see Case Z20 92 ATC 208, which became Gasparin v FCT 93 ATC 
4479 on appeal to a single judge who upheld the decision of the 
Tribunal only to be reversed by a Full Federal Court (unreported to 
date). 
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Some things to keep in mind 
The moot course program will assume that you have probably never 
argued a case before a court or tribunal, so here are a few basic hints 
and what you may do and may not do. 

1. The first ‘rule’ is: NEVER go to court without being thoroughly 
prepared. It goes without saying that you will be expected to 
have mastered the given facts and, hopefully, will have 
marshalled the legal arguments you propose to advance in some 
sort of order. 

2. If you propose to cite authorities, have the reports 
(or photocopies) by your side, preferably with tabs at the pages 
from which you propose to read the extracts on which you rely. 
Know the facts of the cases you cite. When you read an extract 
from a judgment, read it out from the reports (not your notes). 

3. Don’t quote 50 cases when three will do. For example, the 
Tribunal will groan if you start with Ronpibon Tin and then 
proceed to cite all later cases in which the courts have 
apportioned expenditure. State the principle, refer the Tribunal 
to the leading case and proceed to cite one or two cases closest 
to the issues in dispute. 

4. It is essential that you hand the moot court a list of authorities 
(written submission) on which you propose to rely beforehand, 
so that the presiding Member can refer to the cases if necessary. 
Alternatively, have copies of the cases available to hand up to 
the bench. A copy of whatever is given to the bench should be 
given to your opponent at the same time. 

5. Remember, only decisions are authority for a legal 
proposition—authors of textbooks and journal articles are not. 
That is not to say that you must ignore them. Thus you may say: 

We submit that the law on deductibility of interest on mortgage 
payments has been correctly summarised by Professor Parson in 
an article in volume 51 of the Australian Law Journal at page 
123, and we respectfully adopt the learned author’s view as 
correctly stating the law. 

The first attachment to this Appendix should be quite useful for you in 
preparation for your moot. It contains guidelines on the citation of 
cases and authorities, preparation and presentation of your argument. 
It expands on the information provided here. 

Attachment A Law Student Moots 
(Source: Law Student Moots, Course Materials 
(University of Canterbury, New Zealand). 
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How to address the bench 

Addressing the bench 
If the presiding Member is a Federal Court judge—even though he is 
sitting as a Presidential Member of the Tribunal—the appropriate 
address is ‘your Honour’. Other Members (if it is a Full Tribunal) 
should be addressed by name. For example, Professor Gerber should 
be addressed as ‘Mr Deputy President’ if sitting alone, or ‘Professor 
Gerber’ if part of a Full Tribunal. Mr Roach, should be addressed as 
‘Mr Roach’, as in: 

I suspect, Mr Roach, you will have heard arguments on 
‘apportionment’ and references to the Ronpibon Tin case ad nauseam. 
We will therefore content ourselves for the purposes of this case to 
refer you merely to the decision in Fletcher v FCT reported in volume 
91 of the Australian Tax Cases at page 4950. 

Citing cases and judgments 
There are certain conventions how to cite an authority. First of all, 
never abbreviate whilst on your feet, such as referring to a case as 
being reported in the ‘ATC’ or ‘CLR’, or referring to a judge as ‘Kitto 
J’. Always give the full citation, and, if you cite passages from 
judgments, always refer to the judge as ‘the learned Chief Justice’ or, 
‘his Honour Mr Justice Rich’ (NOT ‘Rich J’). The following is a good 
illustration of how to deal with an authority on your feet: 

I assume, Mr. Deputy President, that you are familiar with the decision 
in Federal Commissioner of Taxation and Maddalena, reported in 
volume 71 of the Australian Tax Cases at page 4161, where his 
Honour Mr Justice Menzies observed at page 4163 that, and I quote— 

‘... moneys spent to obtain a new employment are not 
allowable deductions for income tax purposes under 
section 51.’ 

We emphasise the words ‘new employment’ because, in our respectful 
submission, that goes to the very essence of the decision in that case, 
and, as the Deputy President is no doubt aware, the other Justices in 
that case concurred in the decision of Mr Justice Menzies. We submit 
that his Honour’s statement thus forms one of the rationes of that case 
and, in our respectful submission, should persuade the Tribunal that the 
outgoings claimed as a deduction in this case are not allowable. Does 
the Deputy President wish me to outline the facts of Maddalena? 

Note that the ‘v’ in the case name is said as ‘and’, not ‘v’ or ‘versus’. 
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Note that on repetition, a reference to ‘Maddalena’ is permissible. 
You may also take it that the Tribunal is familiar with most of the 
leading cases in the area of disputation. In other words, don’t waste 
time going over the facts of these cases—the Tribunal has heard it all 
before. It is sufficient to ask: ‘Does the Deputy President wish me to 
deal with the facts of that case?’ 

Questions from the bench 
Always be courteous to the bench. Never interrupt and be prepared to 
answer any question that the Tribunal may have. Thus, the Member 
may say: 

But Miss Jones, please correct me if I am wrong, but wasn’t 
Maddalena a case involving an employed electrician? Your client is a 
commercial traveller, remunerated on a commission basis. Aren’t the 
claimed deductions not ‘necessarily incurred’ in obtaining his 
commissions? 

Now you may think that is a stupid question (after trying to untangle 
the double negative) and mutter under your breath ‘silly old buffer’, 
but you must deal with the question courteously. 

Mr Deputy President, that is, with respect, an interesting question, but 
we submit that the issue is not how the applicant is remunerated, but 
whether he works under a contract of service. It is respectfully 
submitted that the applicant is an ‘employee’ notwithstanding that he is 
remunerated on a commission basis, so that he cannot, in our respectful 
submission, bring himself into the second limb of sub-section 51(1). 
Does the Deputy President wish me to cite any authority for that 
proposition? 

At this point the Member may have realised that he or she dropped a 
clanger and say: ‘Thank you Miss Jones, you have clarified the point 
for me admirably’ or he or she may persist with pressing this point, in 
which case, you throw your notes away and start off on what may 
ultimately turn out to be quite irrelevant. 
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The above illustrates that you will need to be well prepared and 
sufficiently flexible in your approach to deal with any tangential matter 
that may arise from questions from the bench. You will be surprised 
how many cases are finally decided on issues never raised at first 
instance involving eminent counsel on both sides. Thus in the famous 
Fletcher Dunlop case (91 ATC 4950), the matter had been twice 
before the AAT and twice before the Full Federal Court before it 
occurred to anyone (in this case the judges on appeal to the High 
Court) that since it was common ground that the scheme or 
arrangement did not constitute a sham, the partnership was entitled to a 
deduction in respect of interest to the extent of the amount of 
assessable income derived in that tax year. ‘Oh, yes of course your 
Honours. We are indebted to your Honours’, said counsel. In the result, 
the taxpayers obtained a deduction that no one had sought, and 
notwithstanding that the issue before the courts involved ‘an audacious 
tax avoidance scheme’; per Hill J in FCT v Studdert 91 ATC 5006 at 
p 5010. 

Hints on how to argue your case 

Stick to the essentials 
Those who have spent all their professional lives in the courts will tell 
you that much of the court’s time is taken up with side issues and/or 
arguments that have little or no merit. Since each mooter has only half 
an hour in which to present his or her argument (with a possible ten 
minute reply for each team), this is a ‘luxury’ you cannot afford. 
You must pare your argument down to essentials. Don’t waffle. 
You will find that it is often better to concentrate on two or three main 
points rather than go over a whole host of minor issues. 

Always assume the Tribunal will be familiar with the moot problem 
and understand the issue in the case even before you get on your feet. 
If you stray from the central issue, you will soon be pulled up from the 
bench (and lose marks). 
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How to prepare your argument 
You and your partner will have agreed on how to divide up your 
arguments. Thus, the first point may well involve the question whether, 
on the given facts, the Tribunal has jurisdiction to decide the issue 
raised in objection? For example, many professionally drawn 
objections (charged by the folio) plead that the Income Tax Assessment 
Act is ‘unconstitutional’. Can the Tribunal determine that issue? 
Again, your opponent may tell you as you walk into the Tribunal that 
he or she proposes to rely on an argument not raised in the objection 
and will apply to amend his or her grounds. Has the Tribunal the power 
to amend? If so, is it discretionary? What are the authorities? Have you 
any valid grounds to object to the application? In other words, be 
prepared for surprises. 

A speech? 

It is handy to have a written outline of your argument by your side, 
with the major points highlighted and the relevant authorities 
underlined for quick reference. But, resist the temptation to read it 
out. You should be so familiar with your argument that a quick look at 
key words is sufficient to enable you to make your submissions on the 
point and to ensure you’ve not omitted any relevant argument or 
authority. A good advocate always faces the Tribunal rather than 
reading from a prepared argument from the bar table. 

Openings 

Don’t waste too much time on the facts—remember, you only have 
half an hour. Start off by asking the bench: ‘Does the Tribunal wish me 
to outline the facts in this case?’ The usual response will be: ‘No, thank 
you, Miss Jones, I have had an opportunity to look at the file, you may 
proceed with your submissions.’ At this point, commence to address 
the Tribunal by giving a brief outline of what the central issues in the 
case are and how you and your colleague have agreed to apportion the 
argument. (A hypothetical opening is set out below, which you may 
find helpful.) 
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Thus, you will be sitting at the bar table when the Member enters. 
You should stand up as the Member enters. He or she will bow to 
counsel, counsel will, in turn, bow to the bench and sit down. Do not 
sit down before the Member does. Counsel for the Commissioner 
(representing the Government) will traditionally sit on the right hand 
side of the bar table. However, counsel for the applicant/appellant will 
be the first to announce his or her appearance, followed by counsel for 
the respondent. After everyone has announced their appearances, the 
curtain goes up and counsel for the taxpayer will commence the 
argument. 
 

 
HYPOTHETICAL If the Tribunal pleases, my name is Percy Shelley, I appear with my learned 

friend, Ms Gertrude Stein, for the applicant. 

If it pleases the Tribunal, my name is Virginia Woolf, I appear for the 
respondent with my learned friend Mr Tennyson. 

Shelley will now rise and briefly outline to the Tribunal how he and his 
colleague propose to divide up the argument. 

As the Tribunal will be aware, there are two principle issues in this 
case. I will be submitting that the ‘dump’, or ‘tailings’, from which our 
client recovered a quantity of gold had not become part of the soil, but 
constituted a separate, identifiable ‘chattel’; my learned friend Ms 
Stein will submit that having obtained a lease to mine the area 
containing the ‘dump’ from the owner of the land, the income our 
client received from the residual gold he obtained by reprocessing the 
‘dump’ constitutes the ‘working of a mining property ... principally for 
the purpose of obtaining gold’ within the meaning of section 23(o) of 
the Act, so that—contrary to the respondent’s decision on objection—
the money he received for the gold is not taxable. 

Unless the bench has any questions, Shelley will now proceed to submit his 
argument. 
 

Opposing counsel 
As already noted above, always be courteous to the bench and to your 
opponents. Don’t use sarcasm if you disagree with a submission. 
Should ‘the other side’ put a submission that, for example, is contrary 
to the evidence, you rise to your feet and object. The moment one side 
gets up and raises an objection; the other opposing counsel will 
immediately sit down. In other words, there must never be more than 
one counsel on his or her feet at the one time. Never address the bench 
whilst sitting down. 
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Don’t argue amongst yourselves—you address the bench. Don’t say to 
your opponent: ‘Hey, you can’t say that’. Get to your feet and say: 

With the utmost respect, your Honour (or Mr Deputy President), I must 
object to my friend putting this to your Honour. It is common ground 
that the tailings in issue were of recent origin and, with respect, my 
learned friend should know better than to suggest that they may have 
lain on the property for many years. 

(You will have realised by now that counsel don’t address each other 
by name in court, but refer to each other as ‘my friend’ or ‘my learned 
friend’). If the objection is sound, counsel will be asked to deal with it. 

Ms Woolf will now get up and either withdraw her submission or seek 
to defend it by submitting, for example that, far from being common 
ground: 

if my learned friend would care to read his objection, he will see that 
his client specifically stated the tailings were the detritus of earlier 
operations, left behind ‘some time at the beginning of this century’. 

Inconsistent authorities 
Please note that you will be expected to be totally honest. If a fact is 
unfavourable to you, try to minimise its significance and submit that it 
is outweighed by other facts that favour your client’s case. 

It is true, your Honour, that the respondent treated the taxpayer as a 
trader in all of the previous tax years and that there has been no change 
in circumstances. Nevertheless, it is our respectful submission that the 
respondent should be allowed to change his mind. In any event, we 
submit that there can be no estoppel against the Commissioner of 
Taxation. True, there are some authorities against me on this point and 
if the applicant persists with that submission, I shall refer the Tribunal 
to them in reply. 

Never, never conceal authorities that are against you from the 
Tribunal. Try to distinguish them, but never fail to refer to them. 
You may try to distinguish the authority on its facts, you may say it is 
no longer good law because of later decisions (citing the appropriate 
authorities) or, if you are game enough, you may suggest that the case 
was wrongly decided and, being an earlier decision of the Tribunal, 
that this Tribunal is not bound by it. By dealing with adverse 
authorities first, you steal much of your opponent’s thunder, and if you 
do it well, it becomes his or her problem, not yours. 
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Advocacy 

No doubt you will be nervous in your first moot. Be assured the 
Tribunal will be sympathetic to your ‘nerves’ and will not unduly 
badger you. Try to stay calm. Don’t rush your argument at breakneck 
speed because you know you’ve got to complete it within half an hour. 
The faster you go, the less likely will the Tribunal be able to follow 
your argument. The Member will be making notes as you go along—
watch his or her pen. If he or she stops writing, it is either because your 
argument lacks substance or cohesion, or the Tribunal has not 
understood your argument. 

The moral is, stick to the guts of the case, narrow it down by 
discarding all ballast that isn’t strictly necessary to your argument. 
Remember you are not going to fool the Tribunal (which knows the 
law at least as well as you do) into accepting anything that falls from 
the bar table if it has no substance. 

Try and speak clearly and distinctly (with as much confidence as you 
can muster. If need be, try it out in the bathroom in front of a mirror). 

Don’t put your hands in your pocket, or your fingers in your waistcoat 
like Rumpole, and resist emulating counsel in LA Law. Advocacy has 
changed in both the English and Australian courts where flamboyance 
was once all the rage. The emphasis now is on crisp, polite 
submissions. Remember, you are addressing the Tribunal, not trying to 
impress a jury. Always ‘submit’ never ‘I think’ or ‘I believe’. If you 
do, the Tribunal will say to you: ‘You are not here to think, 
Mr Shelley, I want to hear your submissions.’ 

Answer questions from the bench there and then, rather than say to the 
Tribunal: ‘I propose to come to that later’. It may throw your whole 
structured argument out of plumb, but you should be sufficiently 
familiar with your subject matter and flexible enough to be able to 
cope with that kind of interruption. It is permissible to say: ‘Your 
Honour, I had proposed to deal with that point later in my argument, 
do you wish me to deal with it now?’ Usually, the Member will say: 
‘No, no, you deal with it as you see fit. The point just struck me as 
relevant.’ 

Try not to fiddle with pens or indulge in other mannerisms, like 
walking up or down the courtroom. Don’t point at the Tribunal 
Member. It is very distracting and the Member will be watching your 
finger or pen rather than writing down your argument. 
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Reply 

Each side will possibly address the court in reply (limited to ten 
minutes) at the conclusion of submissions, (one counsel for the 
appellant will address first, neither side having called evidence).   
The respondent rarely is given the right of reply and as such must deal 
both its submissions and those of the other side when originally called 
upon. The reply should deal with the arguments advanced by the 
opposing side. Don’t waste time repeating what you have already 
submitted in your main submissions. Your aim is to refute your 
opponent’s argument. 

The main thrust of my learned friends’ argument seems to rely on 
Peate’s case. However, we respectfully submit that the case does not 
really assist them. We distinguish it for two reasons. First, it was said 
in that case that the company could not lawfully carry on a medical 
practice, and further, that the patients would not be entitled to a tax 
deduction for the fees they paid to the company, whereas in this case, 
the trustees are all members of the medical profession. We make 
particular reference to the statement by Mr Justice Menzies, who 
referred to this aspect in the decision in the High Court, reported at 
page 460, 111 Commonwealth Law Reports. 

Some further hints and readings 

This short overview should be sufficient to start you on your way. 
For some further tips and suggestions, please refer to the 
Attachment B. 

Attachment B Mooting tips 

Best wishes 

Well, good luck. You may be a little nervous (but then so will your 
opponent). 
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Attachment A—Law Student Moots 

Source: Law Student Moots, Course Materials (University of 
Canterbury, New Zealand). 

The moot is not a mock trial. The facts are not usually in dispute and 
no witnesses are called. The argument is primarily one of law. 
The decision on the merits is not as important as the judgment of the 
quality of each student’s work as such. The best student and team may 
thus be on the losing side of the case. 

Citing authorities, statutes, etc 

When to cite authorities 

You are expected to support your arguments by reference to decided 
cases, statutes, textbooks, and other authorities. This does not mean 
that you must cite an authority for every proposition no matter how 
elementary. For example, no authority is needed for the proposition 
that a simple contract is unenforceable unless supported by 
consideration. Even a less elementary proposition than that may 
require no authority. Counsel is expected to make a value judgment on 
this question. 

Know the weight of your authorities 

You must know the weight that the Court which you are theoretically 
addressing will place on the authority which you cite to it. You should 
know whether a given decision is of binding or persuasive authority 
upon the Court. Thus, the doctrine of precedent or stare decisis must 
be thoroughly understood. Before you can apply the doctrine of 
precedent you must be familiar with the Organisation of the Courts in 
Australia, England and other countries, the judgments of whose courts 
may be cited in argument. If you are citing a case decided by the Court 
of Exchequer Chamber, you will need to know the place which that 
Court occupied in the hierarchy of English Courts and the weight 
which the court you are addressing will place on that Court’s decision. 

These matters are currently covered in ATAX0001/0100 Principles of 
Australian Taxation Law (and were formerly covered in ATAX0001 
Basic Tax Law and Process prior to 2008). You may also wish to refer 
to a textbook such as Campbell E, York LP & Tooher J, Legal 
Research: Materials and Methods (Sydney: Law Book Co, 4th ed, 
1996)—see in particular Chapter 2. 
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The facts of cited cases 

Another value judgment that has to be made is deciding whether or not 
to give the judge a summary of the facts of a case being cited. Give the 
facts of the case you are citing whenever you think they are important 
to an understanding of the proposition for which you cite the case or if 
they will strengthen, or make more persuasive, or provide a compelling 
illustration, of the point that you are trying to make. 

Make sure you know the facts for any case that you cite, even though 
you do not intend to quote them to the judge. Such knowledge will 
mean, first, that you can answer any question on the facts that the 
judge may put to you and, secondly, that you deal with any attempt by 
your opponent to distinguish the cited case from the one being argued. 
In the latter event, you will need to be familiar not only with the facts 
of both cases but also with the theory of distinguishing cases and with 
such phrases as ratio decidendi and obiter dicta. 

These issues are currently covered in ATAX0001/0100 Principles of 
Australian Taxation Law (and were formerly covered in ATAX0001 
Basic Tax Law and Process prior to 2008). 

Know the systems of law reporting 

Another important point is that you should be familiar with the systems 
of law reports in Australia and England and other countries, the 
judgment of whose Courts may be referred to in argument. 

Know the correct methods of citation 

It creates a very bad impression if you do not use the correct formula in 
citing cases or in describing the Courts or referring to their decisions. 
Never cite a case as “Brown v. Jones”, although “Brown against 
Jones” is sometimes used. Similarly, in criminal cases, the case “R. v. 
Jones” should be called “The Queen (or the King) and Jones” and not 
“R. v. Jones” or “Regina and Jones”. 

Generally, give the full reference to the law report in which the case 
you cite can be found. Thus, you should say “In Brown and Jones 
which is reported in 1965 volume 1 Queen’s Bench at page 409, it was 
held that ... “. Do not abbreviate “Queen’s Bench” to “Q.B.”. 

Citation, the official name of reporters, etc, is covered in any of the 
citation and style guides approved by Atax (as listed in your Course 
Profile). 
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Bring the reports with you 

If you are going to cite a case always have either the volume of the 
reports with you or a photocopy or print out. The Judges may wish to 
look at the report for themselves. Further by having the report with 
you, you may be better able to deal with a question from the Judge or a 
submission by your opponent. You can help to avoid confusion and 
time wasting by having the reports arranged in front of you in the order 
in which you expect to use them and by putting markers in the pages 
from which you wish to quote. 

If all counsel will be referring to the same case, you should arrange to 
have ONLY one copy to which you all refer. This will lessen the 
amount of photocopying and other environmental impacts. If this 
proves difficult, at least co-counsel should attempt to do this. 

Quotations from judgments 

When quoting from judgments always read from the volume of the 
report and not from your own notes or a textbook. Further suggestions 
in respect of the reading of quotations are given below under the 
heading “Presentation”. 

Textbooks and articles 

Textbooks and articles in periodicals are not usually regarded as 
“authorities” (except that where there is no judicial authority; 
Halsbury’s Laws of England and a few other venerable works may be 
treated as authorities). Show that you are aware of this attitude by 
adopting a formula such as: 

“I submit that the law on this point is correctly stated in Salmond and 
Williams on Contract 2nd ed. at page 266.” 

 or 

“I wish to adopt the view of the law expressed by Professor Goodhart 
in his article entitled ‘Mistake in the law of contract’ which appears in 
1967 New Zealand Law Journal at page 212.” 

As with the citing of cases, it is important when referring to the views 
of textbook writers or contributors to legal periodicals, that you use the 
correct method of describing the book or periodical in which those 
views appear. Always inform the Judge of the particular edition of a 
textbook from which you are quoting. If the edition is in more than one 
volume, give the particular volume and also the page from which your 
quotation is taken. Note the example given in the previous paragraph. 
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Interpretation of statutes 

In some cases there will be a statutory provision that applies to one or 
more of the issues. Over the years, the Courts have developed certain 
rules of general interpretation, certain presumptions applying to 
statutes of certain kinds, and maxims concerning the meaning of 
certain familiar word arrangements, which assist them in the 
construction of statutory provisions. 

This topic is currently covered in ATAX0001/0100 Principles of 
Australian Taxation Law (and was formerly covered in ATAX0001 
Basic Tax Law and Process prior to 2008). 

Know the scheme and purpose of the Act 

Even although you intend to quote only one section of an Act, always 
read the whole Act because other sections may qualify or help to 
explain the particular section which seems to you to be most important. 
Further in order to deal with points raised by the Judge or your 
opponent, you will need to understand the general scheme and purpose 
of the Act. If you are concerned with a piece of delegated legislation, 
such as Statutory Regulations, you will need to read not only the 
Regulations themselves, but also the Act which has authorised them. 
Also remember that there are special rules applying to statutory 
regulations, bylaws and other delegated legislation that do not apply to 
statutes. 
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Know the correct manner of citation 

Take care to give the correct title to the statute, including its year. 
When referring to individual provisions of an Act do not mix up such 
descriptions as “section”, “clause”, “paragraph”, “sub-section”, etc. 
With reference to a statute, the correct terms in descending order of 
importance, are 

(a) section 

(b) subsection 

(c) paragraph 

(d) sub-paragraph 

Thus, section 33(1)(a)(i) refers to section 33, subsection 1, paragraph 
(a), sub-paragraph (i). 

The word “clause”, is not used in respect of the sections of an Act but 
is used for the parts of a Schedule to an Act, The parts of Statutory 
Regulations are termed “regulations” and parts of each individual 
regulation are called “sub-clauses”. 

If you have any doubts as to the correct mode of citation, you should 
resolve them by consulting any of the citation and style guides 
approved by Atax (see your Course Profile). 

Ethical considerations relating to the citing of authorities 

It should always be remembered that Counsel is an officer of the Court 
and is there to assist the Court in arriving at a correct decision both 
upon the facts and the law. While it is the duty of counsel to argue 
strenuously for the interpretation most favourable to the client, the duty 
to the Court must also be remembered. Counsel should not, for 
example, fail to refer to an authority which is in point, merely because 
it does not appear to favour his or her own argument. Counsel must 
always mention such authority, but if unfavourable, counsel should 
endeavour to distinguish it from the case before the Court, or if 
appearing before a Tribunal with power to overrule it, should 
endeavour to show that it should be overruled. 

Unless you inform the Judge that you are doing so, do not leave out 
passages when quoting from a judgment, nor quote out of context or 
without regard to qualifications that appear elsewhere in the judgment. 
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Preparation 

Although the argument in a moot may be described as primarily one of 
law this does not mean that the facts are not important. On the 
contrary, you must start your preparation with a consideration of 
the facts and return to them at almost every stage of your 
preparation until you reach a conclusion by applying a rule or 
rules of law to the facts of the particular case you are called on to 
argue. 

Logical order for preparation 

Follow logical order in preparation. The order could be: 

(a) It is elementary that both counsel appointed to act for one party 
to a moot should collaborate in preparation of their arguments—
at least to the point of dividing the filed between them. 

(b) Get clear in your mind what the facts are. This is by no 
means as simple as it sounds and calls for careful attention. A 
preliminary error of facts can vitiate your whole argument of 
law. 

(c) Identify the significant facts. Is it significant that the defendant 
is only 19 years old? Are there special rules applied to infants? 
Is it significant that the subject of the contract is a piece of land? 
Are there special rules applying to contracts for the sale of land? 
Does it matter that Smith was known by his brother to have no 
knowledge of the value of the shares? Is the sequence of events 
important? Does it matter that one event occurred at an earlier 
point in time than some other event? Remember, not every piece 
of information you are given will be significant. It is part of the 
exercise for you to sort out the significant facts from the 
insignificant ones. 

(d) Identify the general field or category of law to which the case 
falls. This is a problem of classification requiring familiarity 
with the scheme of the law. For example, one may be interested 
in a problem of immense profits and may have looked through 
all the books of Landlord and Tenant, but may find the 
authorities which one is seeking classified under “rent 
restriction” or “damage” or “trespass”. The careful student will 
enquire under all the headings he or she can think of. 

(e) Identify the particular legal issues that are raised by the facts. 

(f) By reference to digests, indexes and textbooks, find the 
authorities and statutes that have a bearing on the legal issues. 

(g) With reference to authority, formulate the legal rule or test that 
has to be applied to the facts in order to resolve the issues. 
There may be conflicting lines of authority and it will be for you 
to argue that the line most favourable to your client is the one 
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that should be followed by the Court in your case. In some 
cases, there may be two or more different rules or tests (each 
quite clearly established) that can be applied and your task will 
be to argue that the one most favourable to your client is most 
appropriate to the particular factual situation which you have 
been given. 

(h) Apply the legal rules or tests that you have formulated to the 
facts you have been given. Do not assume that the reconciling 
of conflicting authorities or the formulation of a rule of law are 
the only, or even the main tasks confronting you. Frequently, 
there will be a real difficulty in deciding whether the facts of the 
case should be governed by one rule or the other or whether or 
not the facts are sufficient to satisfy the test that you have 
formulated. 

(i) Sort through the material that you have accumulated and 
endeavour to decide what is the real heart of the case. 
Remember your time limit. In many cases it will be better to 
concentrate your time on one or two main points, rather than 
trying to cover a host of minor details. Decide which 
propositions require to be supported by authority and which 
need not be supported. Carefully select the cases that you are 
going to cite to the Judges. You do not have time to cite every 
case that you have read and, in any case it would not be 
desirable to do so. If there are a number of relevant cases, you 
should choose between them on the basis of such factors as the 
authority of the respective Courts that decided them, the degrees 
of similarity of their facts with the facts of your case, the 
trenchancy with which they express the proposition for which 
you contend. In particular choose your quotations with care. 
More is said on this topic below under the heading of 
“Presentation”. 

(j) Put your submissions into compelling language and logical 
order. Do not leave yourself in such a position that when you 
appear before the Court you have to read your submissions 
straight from your notes. While you should be able to present 
your submissions without reading them word for word, you 
are not, on the other hand, expected to memorise them, 
Many Counsel prefer to give their submissions from a list of 
headings showing the important topics and a list of authorities 
to be cited. The preparation of such lists is advisable even 
where you have already written out your submissions in full. 
After an interruption it is much easier to find your place from 
a separate list of headings. 

(k) Give yourself a rehearsal, ensuring that your submissions take 
less than the time you will be allowed. Make allowance for the 
time that will be taken up by questions. The Court can stop you 
at the expiration of your time whether or not have completed 
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your submissions. Make sure you are not spending too much 
time on any one topic. Know which topics must be covered no 
matter how little time you have left after questioning by the 
Judges. Here again, a list of the headings of the more important 
topics will enable you to see at a glance how much more you 
have to cover in the time remaining to you. 

Counsel is bound by the statement of facts 

You are not permitted to challenge any information given to you as 
fact. Thus, if you are told “Smith did not know his brother intended to 
buy the shares” you cannot argue that that statement is untrue. 

On the other hand, in the unlikely event of your being told only that 
“Smith says he did not know his brother intended to buy the shares” 
then you are permitted to point to circumstances that are inconsistent 
with that statement and to argue that Smith is not telling the truth. 
Although Counsel can not contradict the facts as given to them, they 
can argue for differing factual interpretations, (as distinct from legal 
interpretations), and can draw different inferences from the facts. 
Thus if you are told that Smith’s brother said “My word, some of those 
N.Z.B. shares would be worth having” Counsel for opposing sides 
might validly differ as to whether, in the circumstances described in 
the moot problem, Smith ought reasonably to have inferred that his 
brother was making a statement of his intention to buy the shares, or 
whether he was merely giving expression to some wishful thinking. 
The true meaning of the brother’s statement will be a matter of 
interpretation of inference and Counsel will generally be expected to 
argue for different interpretations or inferences. 

In some cases you may feel that the statement of facts omits some 
piece of information that is vital to your case. You are not permitted to 
supplement the facts from your own imagination or knowledge. 
Suppose that it were vital to your argument to know whether or not a 
child was legitimate and the only information given to you was that it 
was born 360 days after the husband last had intercourse with his wife. 
You would not be permitted to say to the Judges “I have done some 
research on the-period of human gestation, and can say quite positively 
that it never exceeds 320 days”. Nor can you ask the Judges to draw 
upon their own private knowledge in order to accept that the period of 
human gestation can never exceed 320 days. You may seek to invoke 
the doctrine of judicial notice, which permits a Judge to accept as true, 
facts which have not been established by evidence (or in moots which 
have not been given in the statements of facts). However, you must 
understand the limitations of this doctrine. 
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Prepare in depth 

Do not go into the moot knowing no more than is contained in your 
prepared submissions. Be prepared to expand upon your 
submissions if this is necessary in order to meet any problem posed 
by the judge or your opponent. Know the facts of cases that you 
cite even though you do not intend to give them as part of your 
submissions. You are expected to know all relevant authorities. 

It is essential for a defendant’s case to be as thoroughly prepared as a 
plaintiff’s. One student appearing for a defendant seemed to have done 
no preparation upon the assumption that he would not know what to 
say until he had heard the plaintiff’s case. This, of course, was fatal. 
Counsel for both parties must have argument fully prepared and must 
be familiar with all relevant statutory and judicial authority before the 
hearing. By assuming himself or herself to be acting for the plaintiff, 
defendant’s counsel can easily anticipate the arguments accordingly. 
However, the defendant’s case should not consist merely of attempted 
rebuttal of the plaintiff’s arguments. There will usually be positive 
arguments that can be presented on the defendant’s behalf as well. 
In addition, both counsel must let the other side have sight of their 
written submissions at least two working days before the moot. 
Respondent’s counsel has the same obligation to applicant’s 
counsel. 

Where possible argue in the alternative 

Do not place all your eggs in one basket. Try to find an alternative 
submission that will apply in the event of the Judges rejecting your 
principal submission. 

Check the validity of your arguments 

In order to provide some check on the validity of your argument, ask 
yourself whether a person having no legal training would accept your 
propositions as common sense. The law usually, but not invariably, 
accords with common sense. Does your argument seem over technical? 

Does it rest on the strained construction of words? As a further check 
on your preparation put yourself, first, in the place of your opponent 
and secondly, in the place of the judges. 

What arguments would you put forward if you were arguing for the 
other party. What are the counters to those arguments? If you were the 
judge, which issues would you regard as crucial and how would you 
like counsel to deal with them? Do not avoid difficult issues in the 
hope that they will not occur either to the judge or to your opponent. 
You will almost invariably be caught out. 
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Presentation 

Attitude to the court 

Make sure you adopt a properly respectful attitude and manner of 
address. This does not mean that you should be servile. An American 
publication suggests that Counsel’s attitude should be one of 
“respectful intellectual equality”. You may proceed on the assumption 
that the tribunal knows more about the general law than you do but 
they may not be as well aware of the implications of the particular 
case. If the judges look baffled ignore them and carry on, unless you 
can impressively assist them (ie, unless you have a good point that you 
want to be understood and which you understand yourself). 

Apply the principles of good public speaking 

The principles of good public speaking apply to the presentation of 
oral argument in Court. Stand up straight; do not walk about while 
arguing, or sway about: keep your hands out of your pockets; do not 
fiddle with papers. Do not do anything that will distract the attention of 
the Court from your argument. Do not say “um”. Do not use slang. 

Look at the judge while you are making your submission. This is good 
manners as well as good persuasive technique. The importance of 
maintaining eye contact is one of the reasons why you should avoid 
reading either your submissions to the court or long quotations from 
the judgment. 

The second reason for not reading your submissions from prepared 
notes is that it reduces your flexibility. If you are dependant on reading 
directly from your notes, you will be less able to deal with the court’s 
questions and more likely to lose the thread of your argument if you 
are interrupted. 

It is vital that you retain the judge’s interest. Avoid a flat, monotonous 
delivery. Use pauses, and change of voice pitch, volume and rate of 
delivery in order to maintain interest. Speak up, without shouting. 
A voice a little above ordinary conversational level should generally be 
most suitable. 

Your delivery should be at an ordinary pace but if the judges are taking 
notes, be careful that you are allowing them to keep up with you. 

Wordiness and complex structures cause boredom. Terse sentences 
maintain interest, and serve better to convey the meaning. Choose your 
phrases carefully. Make them accurate, succinct and compelling. 

A vivid phrase will help to keep your argument at the forefront of the 
judge’s mind, but avoid extravagant or emotive language. Be forceful 
but do not harangue. Analogies and generalisations can be dangerous. 
They almost invite a judge to look for differences and difficulties. 
Be very sure it is apt, before giving an analogy. 
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Quotations 

Submissions should not be over burdened with quotations from 
authorities. Choose your quotations carefully taking into account 
the factors mentioned above under the heading “Preparation”. 
Although there can be no absolute rule, three or four brief quotations 
should be sufficient in an address lasting for 20 minutes. 
Avoid reading long quotations. No matter how relevant they may be, 
they will rarely justify the break that they will cause in the flow of your 
argument. Before making quotations, make sure that the judges know 
its relevance and the conclusion to which you hope it will bring them. 

Erect a framework within which you can present the quotation and 
make sure the Court knows its purpose from the outset. Read the 
quotation slowly and clearly, emphasising the most relevant parts of it. 
When you have completed your reading be prepared to hand the report 
to a judge, open at the appropriate page, should it be requested. 

Prepare a tentative order or sequence 

Although Counsel has no absolute control over the order in which the 
Court will hear his or her submissions, he or she should always prepare 
a tentative sequence for the submission to follow, provided that he or 
she is not diverted from it by questions. A well ordered and logical 
sequence of submissions will be more easily followed and 
remembered. By informing the Court of the principal submissions and 
the order in which it is proposed to deal with the various topics, 
Counsel can frequently forestall a flow of disruptive questions. 

If the judge asks a question that Counsel would prefer to deal with later 
in his or her argument, then counsel can quite properly inform the 
judge of this preference. Frequently, the judge will be agreeable to 
allow Counsel to defer the answer to the question, but if the judge 
should appear at all anxious to have the question dealt with 
immediately, Counsel would be wise promptly to accede to the judges 
wishes. 

Opening submissions 

Counsel who speaks first should commence by indicating the general 
field of law with which the case is concerned and may briefly outline 
the central issue of the case. (Time is not deducted for these necessary 
statements, nor for the brief outline of facts.) 
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Outline the facts 

Counsel should follow with a brief outline of the facts of the case. 
This should not be read from the statement of facts contained in the 
moot problem but rather a terse, precise summary in which he or she 
states only the significant facts, should be given. For this reason, care 
should be taken in preparing an effective statement of the facts. 

If due care is given not to misrepresent, counsel can arrange the 
presentation to highlight certain facts and with appropriate comments, 
and can ensure that the judges first impression of the case is favourable 
to the client. For this reasons, care should be taken in preparing an 
effective statement of the facts. 

State the major issues 

Having dealt with the facts, Counsel should then inform the court of 
the major issues and his or her attitude to them. If there are two 
counsel for the one party then leading counsel should at once inform 
the Court how the issues will be dealt with between counsel. 

Inform the Court of your proposed submissions 

All Counsel should clearly identify the issues with which they intend 
to deal and the submissions that they intend to make, and the 
relationships between the various submissions. For example counsel’s 
summary could be: 

“If your Honour pleases, it is my submission that this case raises two 
issues. The first issue is ...; The second issue is ... 

On the first issue I will make two main submissions, namely 

(1) … 

(2) … 

On the second issue 1 will make three main submissions, namely: 

(1) … 

(2) … 

(3) … 

I turn now to the first issue which was (repeat). My submission (1) is 
(repeat) and in support of this I wish to make to make the following 
subsidiary submissions: 

(a) … 

(b) … 

(c) …” 
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Such a summary lets the judges see where you are going and ensures 
that at any stage they can readily see the relevance of any observation 
you make and the conclusion to which you are leading. 

Counsel for the team speaking second should concentrate on making 
their own positive submissions rather than spending too much time on 
rebuttal. Provided that they have properly anticipated their opponents’ 
arguments, they are better advised to make their rebuttal in the course 
of presenting their own submissions rather than on opening their 
address with a furious onslaught on the points made for the plaintiff. 

Internal order for each issue 

In dealing with each issue an order such as that suggested earlier under 
the heading “Preparation” could, with appropriate modifications, be 
followed. Remember you start and end your submissions with the 
facts. Having formulated our legal rule or test, you conclude by 
applying it to the particular facts of the case you are arguing. It is only 
by doing this that you can arrive at the real conclusion of your 
argument. 

Time 

Keep an eye on the time. Make sure you cover all the main topics but if 
necessary adjust the order in which you deal with them and the time 
you spend on them. Do not go over time. Finish your submission on 
time or a little before. 

Questions from the judges 

Generally, a judge will question you as you develop your argument. 
Questions should be welcomed as they enable you to assess the trend 
of the judge’s thinking and to adjust your presentation accordingly. 
Try to identify the real point that is worrying the judge and address 
your argument to remove those doubts. Do not be afraid to depart from 
your tentative order if you see the chance of meeting and overcoming a 
doubt which the judge appears to have. On the other hand, if the 
judge’s questions show your point has been taken do not labour on 
through your prepared submissions on that point. 

Do not assume that every question is designed to refute your argument. 
Sometimes a judge will ask a question which is designed to help you 
develop your point. Think carefully about the implications of the 
question before you answer. 
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You must treat a judge’s suggestions on the law with great respect but 
you are not obliged to accept that they are correct. Couch your 
disagreement in properly respectful language. For example: 

“I am obliged to my Lord for drawing my attention to that case but, 
with respect, I would submit that the present case is distinguishable on 
the facts because ...” 

 or 

“If I may respectfully differ from My Lady …” 

Similarly, do not be too outspoken in your criticism of the decision of 
other judges. You may “respectfully differ” from a judge’s decision 
but you should not describe it as “ludicrous”. 

Conclusion 

It is hoped that the Moots will provide experience in the preparation 
and presentation of an argument according to the forms and procedure 
of the Court. Every student, besides listening to Moots in which she is 
not involved, should at least once in the year attend the Court and 
follow the trial of an action or preferably an argument in banco from 
beginning to end. Basically, your moot will be an argument of law in 
which you should not hesitate to raise questions of jurisdiction, nonsuit 
points and anything by which you may fairly advance your client’s 
case or damage that of your adversary. You would be well advised to 
watch a Moot in progress before you appear in your first Moot. 
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Attachment B—Mooting tips 

1. In preparation for the moot, please read the Study Guide and any 
materials respecting oral advocacy. 

2. Students have traditionally dressed more formally for their moot 
than they do for class. 

3. Arrive in your assigned room early so that you have time to 
arrange your materials and so you do not keep others waiting. 

4. As counsel face the bench, counsel for the applicant are 
positioned at the table to the left and counsel for the respondent 
are positioned at the table to the right. 

5. When the Tribunal Member enters, all counsel should rise. 
When the Member(s) are seated, counsel may then sit down. 

6. Each person has 30 minutes to make oral submissions. Counsel 
for the applicant begins. 

 When one co-counsel completes his/her submissions, it is the 
second co-counsel’s turn. After both co-counsel for the applicant 
have finished, it is the turn of counsel for the respondent. 

 After both co-counsel for the respondent have finished, counsel 
for the applicant are permitted a 10 minute rebuttal. It is essential 
that you prepare your argument to meet the time limit. Allocate 
time to your arguments in proportion to their difficulty and 
importance. 

 Remember that questions from the bench will take up part of 
your time. 

7. Address the Tribunal Members as “President” or by name 
(eg, “Professor Gerber”) or “Sir” or “Madam”. Refer to your 
co-counsel as “my colleague”.  Judges should be addressed as 
“your Honour”.  Refer to your opponent as “my friend” or 
“counsel for …”.  Stand when addressing or being addressed by 
the bench. 

8. Introduce yourself to the Tribunal Members and identify the 
party you represent (ie. appellant/applicant/respondent). 
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9. The first counsel for the applicant should approach the podium 
and wait until the tribunal members appear ready. In some 
instances, the Members may nod or may state that they are ready 
to proceed. If they do not do so, counsel should begin when the 
bench appears ready. 

 As a matter of formality, first counsel should introduce other 
counsel: “Members of the Tribunal, I am _________, and my 
colleague _________ and I appear for the applicant. My friends 
________ and _________ appear for the respondent”. 

 He or she should explain then briefly to the Tribunal the nature 
of the case, the decision under review and the issues on appeal. 
This counsel should also provide a very brief summary of the 
significant facts of the case and a statement of the applicant’s 
positions on the issues. The first counsel for the applicant should 
indicate which issues will be argued personally and which will 
be dealt with by co-counsel. 

 Following the submissions of both counsel for the applicants, 
the first counsel for the respondent should similarly indicate 
which issues will be dealt with by each of the respondents 
counsel. Subsequent counsel should begin their presentations by 
reminding the court of their name and the issues with which they 
will be dealing. 

10. Speak loudly enough and clearly enough to be heard and 
understood. 

11. Speak slowly, allowing the Tribunal Members the time to take 
notes. 

12. Pay attention to the Tribunal Members as you are arguing. 
(This means you will have to look at them frequently!) If you 
notice that a member is writing notes, looking for a case in the 
List of Authorities, etc., slow down or even stop for a minute 
until she/he is ready to proceed. 

13. Be polite but not servile. Expressions such as “If it may please 
you” are old-fashioned and unnecessary. 

14. Avoid habits that may distract attention, such as fiddling with 
your glasses, hair, nails or papers, rocking on your heels or 
excessively gesturing with your hands. Stand in one place when 
you speak. Do not say “um”. 

15. While your opponent, is arguing, do not make faces, sigh 
heavily or adopt body language meant to communicate your 
view of the argument or the way it is being presented. Do not 
interrupt or object while your co-counsel or opposing counsel is 
addressing the bench. 
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16. Don’t insult, mock or ridicule your opponent or his or her 
arguments. Try to dispose of your opponent’s arguments 
respectfully, with persuasive counter-arguments. 

17. Do not read your argument to the Tribunal Members. Do not 
memorise your argument. Talk to Members. Think of the moot 
as a form of communication. You are trying to explain your case 
to them. 

18. Your job is to persuade the Tribunal that your client should win. 
Adopt a tone that is neither belligerent (“you must do as I say”) 
nor meek (“it is conceivable that”); (“it appears to be the case 
that”). Rather, present a strong, affirmative case on behalf of 
your client. Don’t make half-hearted, lukewarm attempts to 
persuade. Instead, convince yourself that your client has a good 
argument to make and speak enthusiastically when presenting 
your client’s case. 

19. It may be appropriate to concede points at times. Be careful not 
to concede on issues that are necessary to make your case. 
However, don’t pound away at an issue that you believe is a 
“loser” and which is not of central importance. 

20. It is important to be clear, concise, logical and well organised. 

21. Remember that each counsel has only 30 minutes to speak. 
Don’t spend the bulk of your time on introductory matters. 
Get to the point quickly and focus on the important and strongest 
parts of your argument. 

22. Make your argument simple rather than complex: it will be 
easier for the Tribunal to follow it. 

23. Summarise your case both at the beginning and at the end of 
your argument. Summarise complex issues as you go along. 
It will help the Tribunal follow your argument. 

24. Don’t repeat the same point over and over. 

25. It is important to be well prepared. Make sure you know your 
legal subject matter and the facts of your own case. Make sure 
you understand the facts and the law contained in the authorities 
referred to in both the applicant’s and the respondent’s factum, 
so that you can withstand challenges to your authorities and so 
that you can weaken the arguments of opposing counsel. 
Be prepared to refer the Tribunal to that part of a case which 
says what you claim it says. Be prepared to refute your 
opponent’s argument. 
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26. You may be asked by the Tribunal Members to give the facts of 
any case you mention in argument. You may wish to make brief 
notes to help you recall those facts. 

27. You may either bring reports from the library (be sure to make 
arrangements for this well beforehand) or you may bring 
photocopies of the cases. You may provide for the Members one 
or more photocopies of such cases. If you are going to provide 
the Members with a photocopy of a case, pass the photocopies to 
them before the hearing begins.  A copy of anything given to the 
bench should also be given to your opponent. 

28. Before reading a passage from a case, refer the Tribunal to the 
page at which the passage may be found in the report or in the 
copy that you have provided. 

29. When a Tribunal Member asks a question, this does not mean 
that the Member does not like your argument. It may simply 
mean that the Member has not heard you or requires further 
clarification of a point you are making. It may mean that the 
Member is familiar with the material you are about to explain 
and wants you to get on to the heart of the matter, as the 
Tribunal Member sees it. 

30. Try to answer all questions from the bench fully, but as 
concisely as possible. If pressed by a Tribunal Member with 
respect to your answer, maintain your ground, but do not engage 
in a “fight”. Whatever you may think about a Member’s abilities 
or behaviour, do not be condescending or critical. 

31. You may be asked a question that has more to do with your co-
counsel’s issue than your own. Thus, you should be aware of 
your partner’s argument. Make an attempt to answer the 
question. It may be appropriate to inform the Tribunal that your 
co-counsel may be of more assistance on the question raised and 
to invite them to hear a response from him or her. 

32. Before your moot, think of the types of questions the Tribunal is 
likely to ask you and prepare yourself to answer those questions. 
In response to a question from the bench, don’t say: “I haven’t 
thought about that”. Think on the spot and say something. 

33. Answer the Tribunal’s questions at the time they are asked 
rather than saying that the answer to that question will come 
later in your argument. The question shows that the Tribunal is 
interested in a particular point. So, seize the moment. Answer 
the Tribunal Member while you’ve got her/his interest. 
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34. Be flexible. You may have to reverse the order of some of your 
arguments in order to answer a question fully. Do so. Return to 
your argument later. Flow with the questions the bench poses to 
you rather than sticking to your prepared text. 

35. If you are answering a question and a Tribunal Member 
interrupts your response to tell you she/he has heard enough on 
the point, stop and return to your prepared argument. You may 
need to backtrack a bit at this point to remind the Tribunal of 
where you left off. 

36. When you finish your argument, make a strong concluding 
statement to the bench. Leave the bench with a strong 
impression of your client’s case. 

37. Refute your opponent’s arguments in the course of presenting 
your own positive submissions rather than opening your address 
or closing it by referring to the opposing arguments. 

38. When and if you are told to end your argument by a Tribunal 
Member, stop. 

39. Pay close attention to your opponents’ presentation of argument. 
Make a note of points to which you wish to respond. 

40. An applicant does not have to rebut and it is often best not to. 
If you do, don’t use your rebuttal time to repeat arguments you 
have already made or to raise new arguments. In rebuttal, 
address only those issues raised by the respondent that you have 
not already addressed or that have not been fully addressed. 
Keep your rebuttal short. 

41. You should not use such expressions as “I think” or “in my 
opinion”. It is proper to use such phrases as “It is submitted or 
“I submit”, although such expressions should not be over-used. 

42. Tribunal Members should not be interrupted when speaking. 
You should wait until the Member is finished before replying. 
Unless you are specifically asked by a member to respond to a 
point argued by opposing counsel, you should never interrupt or 
object while an opposing counsel is addressing the bench. 
Always display respect for the bench and opposing counsel. 
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QUESTION 1 

Question 1 is worth 50 marks 

“Tax evasion increases, especially under self-assessment, if the revenue administration has a 
weak approach to tax compliance and enforcement. Both the Taxpayers’ Charter  and the ATO 
Compliance Model should be considered and applied with this in mind.” 

Required:  Discuss this statement indicating whether or not you agree with it and giving 
reasons for your answer. 

 

 

QUESTION 2  

Question 2 is worth 50 marks 
 
Danny is GST-registered and has an ABN, runs his own concreting business. He lives next door 
to Kelly, a tax officer. The two have been friendly neighbours for many years. In 2007, Kelly 
asked Danny to carry out some concreting work on Kelly’s property. Danny charged $6,000 – 
cash only, no invoice. In 2008, the relationship between Danny and Kelly deteriorated because 
of a dispute over a common fence, and they became bitter towards each other. 
  
In 2009, Danny was notified by the ATO that his tax affairs are to be audited. His business 
premises were “visited” by tax officers, and in 2010 previous years’ assessments are amended 
to his disadvantage, and penalties are imposed.  
 
Danny believes he has been treated unfairly and that this treatment is based on false 
information given by Kelly to the tax investigators.  
 

What avenues are available to Danny to pursue his claims that he has been treated unfairly? 
Consider, amongst other things, the possibility of administrative review under the 
Administrative Decisions (Judicial Review) Act.   

Danny would like to see internal ATO records showing the reasons why he has been audited. If 
the ATO refuses to give Danny the reasons for doing what it has done, can Danny force the 
ATO to give reasons? Why does it matter whether Danny has the ATO’s reasons?  

Required:  Discuss Danny’s situation and answer the specific questions asked as you do 
so. Support your answers by reference to relevant case law and statute. 
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QUESTION 3  

Question 3 is worth 50 marks 
 
Required: 
 
Describe the purpose and effect of s263 of the Income Tax Assessment Act 1936. In 
doing so indicate whether an ATO Officer may enter a taxpayer’s premises and ask for 
access without a formal written “authorization” – give reasons for your answer. 
 
Contrast the powers under s263 with those under s264 of the Income Tax Assessment 
Act 1936. In doing so indicate whether “Legal Professional Privilege” can be claimed by 
a person attending an interview with ATO officers and who decides this question – give 
reasons for your answer. 
 
Finally, indicate whether s 263 and 264 are subject to review under either of the 
Administrative Decisions (Judicial Review) Act 1977 or s39B of the Judiciary Act 1903. 
Give reasons for your answers. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

    END OF PAPER     
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